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MR JUSTICE BURTON:

1.

The underlying dispute in the proceedings now leefoe is as to whether there was
an oral agreement made in London in the last wédbeaember 2001 between the
First Claimant (Sheikh Mohamed) and the First Ddéant (Sheikh Walid) and the
Second Defendant (Sheikh Majid). Sheikh Mohamadrd that he thereby agreed to
lend to both Defendants the sum of $30 million, welaéer, pursuant to instructions
given by him on 3rd January 2002 to his London leankir. John Collier-Wright of
HSBC Republic, that sum was paid by HSBC Repubknéya to a bank account
with Credit Suisse Geneva in the name of Durango Othis account was specified in
a fax requesting such payment, sent by Mr. OsmanaAlemployee of ARA Group
International Co Ltd. (AGI), a company establisheg Sheikh Walid, of which
Sheikh Majid was at that time Vice-Chairman. Detharas made for the repayment
of such loan by letter of demand addressed to Bo#ikh Walid and Sheikh Majid,
dated 16th June 2015.

The Defendants accept that such sum was paid, dnit that it was a loan. The
Defendants assert that the sum of $30 million veapasd in satisfaction of an earlier
obligation to pay that sum, which was owed by adbaampany owned or controlled
by Sheikh Mohamed called Jadawel International GonwggJadawel), pursuant to an
oral agreement for services rendered by Sheikh dviguch services being the
utilising of his business connections with the Sadishistry of Defence and Ministry
of Finance so as to facilitate completion of theigrsment of leases of two residential
compounds in Saudi Arabia.

This is a straight up and down dispute, describeth Michael Beloff QC, leading
Mr. Stephen Nathan QC and Mr. Cashman for the @ats) as entailing thaeither
there is a fictitious and fraudulent claim or therg a fictitious and fraudulent
defence”

The issue before me is at this stage limited testjoles of jurisdiction. The Claimants
(as | shall call them, there being a claim pleaidétie alternative in the Particulars of
Claim, in case it be found, contrary to the Claitsaprimary case, that the loan was
by Sheikh Mohamed's company, the Second Claimaty) on service within the
jurisdiction as against Sheikh Walid, but no longarsue a similar case in respect of
service within the jurisdiction upon Sheikh Majid.

| shall resolve this issue of service first. IEbBwservice was good service, then Sheikh
Walid has an application for a stay on groundsoafirin conveniens, asserting that the
clearly more appropriate forum for the trial of $keproceedings is Saudi Arabia. As
against Sheikh Majid, service within the jurisdictiis no longer pursued. The
Claimants have therefore, in order to serve outhef jurisdiction, the burden of
establishing the threefold test as against Sheikhidwf a serious issue to be tried, a
good arguable case for one of the gateways justjfpiermission to serve the claim
form out of the jurisdiction under CPR 6.36 andddca Direction 6B, paragraph 3.1,
and that, in all the circumstances, England isrblear distinctly the appropriate
forum for the trial of the dispute.

The Particulars of Claim plead, in material respgttte following:
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“3. The First and Second Defendants are brothets. 2001
and early 2002 (and thereafter) they resided in dam and
operated a business based in London which wasdcMieldle
East Broadcasting Center (MBC) and which carried the
business of operating a radio and satellite telievisservice
from London transmitting to Arabic listeners andewers.
Between 1998 and 2001, the First Claimant had given
substantial support to the said broadcasting busindoy
causing one of his companies to extensively on V#l® and
TV channels. By the end of 2001, the cost of adekrtising
had been several million dollars. Further in Jug@01, the
First Claimant, had invested US $8 million in arvestment
company, The Portugal Property Fund Limited (a Gisely-
registered company) by purchasing the First Deferda
shares.

4. In about mid-2001, discussions began in Londaiwéen the
First Claimant and the First and Second Defendaat®ut

their business plan to create an Arabic languageh@dr

satellite news broadcasting service to compete Withazeera
which would be called ‘AL-ARABIYA'.

5. In August and September 2001, the First and r&kco
Defendants made a request to the First Claimantihdtial
funding of US $30 million for the planned AL-ARABIY
broadcasting service. This request was repeatenh fiime to
time throughout late 2001 in discussions betweemth

6. In the last week of December 2001, the SecorienDant,
on behalf of the First and Second Defendants, spokee First
Claimant by telephone at the Claimants’ Londonceffat 78-
80 Wigmore Street, London W1U 2SJ. The Seconadsefe
asked that, in order to help them move the ‘AL-ARAB
project forward, the First Claimant should give histher and
him immediate funding for the project by means peesonal
loan of US $30 million. The First Claimant oralhgreed to
lend them US $30 million and to have that sum fiemsd to
the bank account nominated by the two brothersFihs& and
Second Defendants (‘the Loan Agreement’).

7. The First and Second Defendants thereupon ssmilsl of
their bank account to the First Claimant, namely atount
no. 813320-42, at Credit Suisse, Geneva, Switzer(&WIFT
code CRESCHZZ 12A).

9. At the time that the Loan Agreement was made:
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a. the place of business of the First Claimant was80
Wigmore Street, London W1U 2SJ at which he recdived
Second Defendant’s said telephone call;

b. London was a habitual residence and a placbusiness of
the First and Second Defendants.

Performance of the Loan Agreement

10. Later that same week, the First Claimant resgia fax
with the details of the bank to which the First g&econd
Defendants wished the sums loaned to be transféazdet
out above). The First Claimant gave the fax conigy the
bank details to Mr. Richard Brook his CFO at thersFi
Claimant’s office, in order to prepare transfer ingtions to
HSBC Republic Bank in London for the First Claimant
signature. The relevant letter of instruction wsent to
HSBC Republic Bank on 3 January 2002.

11. The said letter of instruction was addressedvito John
Collier-Wright of HSBC Republic, 47 Berkeley Square
London W1J 6AU and copied to Ms. Karen Broecker of
HSBC Geneva. It read:

‘Dear John,
Re: MBI US Dollar Account with HSBC Republic Geneva

Please transfer the sum of US $30,000,000 (US Bolhirty
Million Only)

Value Date: January'®2002

Bank Client Reference: Sheikh Walid and MajecbAdhim
Bank: Credit Suisse

Bank Address: Geneva

Swift Code: CRESCHZZ 12A

Bank Account No: 813320-42

Reference:  Durango Management Limited.’

12. The said letter of instruction was signed bg thirst
claimant and typed on the letterhead of the Second
Claimant.”

Service within the jurisdiction
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7. The Claimants rely, as against Sheikh Walid, upervise on him at Grovelands,

10.

Shrubs Hill Lane, Ascot, Berkshire (Grovelands),ickhthe Claimants assert to

justify service upon him in accordance with CPR @)pPas his usual address. Unlike
the matters to which | turn later, where the issugs to the residence of the parties in
2001 when the alleged agreement for the loan wademthis issue concerns the
residence of Sheikh Walid as at the time of servieenely 26th September 2015, by
a process server.

There is no dispute about the relevant tests fosual residenceand it is inevitably
fact based. Both Mr. Beloff and Mr. Steven ThompgC (with Mr. Matthew
Watson) for Sheikh Walid guided me to the decisiamRelfo v Bhimji Veliji
JadvaVarsani [2009] EWHC 2297 (Ch) at first instance per Mile$ Sher QC and
[2010] EWHC Civ 560 CA, an#loloobhoy v Kanani [2012] EWHC 1670 (Comm)
per Mr. Stephen Males QC.

The test for jurisdiction is that they must havigaod arguable case’(seeRelfo at
first instance at paragraph 20 and on appeal agpaph 16 per Etherton C, and
Moloobhoy at paragraph 52). | shall return to the meaninthase words later in the
judgment when it becomes considerably more sigamiti¢o tease out what they mean,
but | am content, although it is common ground tiég amounts to less than the
balance of probabilities (i.e. the Claimants do Ima¢e to prove their case by 51% to
49%), to address this question as if it were todeeided on the balance of
probabilities.

The authorities are collected togetheMoloobhoy at paragraph 53 and following,
after referring as the first proposition to the chéar a good arguable case:

“53. Second, a person can have more than one resgjeand
indeed more than one ‘usual residence’, at any rgitiene.
Thus the fact that the defendant's principal resadeis agreed
to be in Dubai is not determinative.

54. Third, in determining whether a place consétuta
defendant's residence, what matters is the “quality the
defendant's use and occupation of the property herae, this
being described as a question of fact and degreasin the
‘oligarch’ cases (Cherney v. Deripaska [2007] EWHIB5
(Comm), [2007] 2 All ER (Comm) 785 and OJSC Oil Co
Yugraneft v. Abramovich [2008] EWHC 2613 (Commy@ th
defendants owned houses in several countries adwvisits to
their London houses were sporadic, usually for lgingights
and for the purpose of business meetings and fiatiziches
respectively. The houses in question were in neesarhome.
In contrast, in Relfo, the defendant's family liygetmanently
at the house owned by the defendant and his wikgware,
the defendant visited it every year to see hislfarsiaying for
considerable periods of time, and he had descriibeas his
home in court proceedings in Singapore. It is nafpssing,
therefore, that in the oligarch cases the propertie question
were held not to constitute the defendants' resiegnlet alone
usual residences, while in Relfo the opposite amich was
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reached. While the parties’ submissions in the gesase
focused to some extent on whether the facts herelaser to
those of the oligarch cases or the Relfo case, ithatot the

relevant question. There is no doubt that the faate

materially different from both Relfo and the oligarcases. The
relevant question is whether the quality of theeddant's use
and occupation of the Pinner property is such titatan

properly be regarded as his home, while recognigdimat his

principal home is in Dubai.

55. Fourth, in the event that this question is asrad
affirmatively, so that the property constitutes thefendant's
residence, it must also qualify as his ‘usual’ desice. For this
purpose the critical consideration is the defentargettled
pattern of life, meaning the way in which his ligeusually
ordered, and in particular whether the defendanise of the
property has a degree of continuity and permanénce.

11. The reference tta degree of continuity and permanences’no doubt drawn, as Mr.

Thompson submitted, frofrevine v The Commissioners of Inland Revenufl928]
AC 217, in which there was a review of the tax samed of the meaning of the word
“reside” in the Oxford English Dictionary, and Viscount @atC pointed with
approval to the decision ofooper v Cadwalader 5 Tax Cas 101, where an
American resident in New York, who had taken a leows Scotland, which was at
any time available for his occupation, was heldb¢oresident there, although in fact
he had only occupied the house for two months dtthe year.

12.  Mr. Males QC continued iMoloobhoy:

“56. Fifth, in considering both the question of sidence’ and
‘usual residence’, it is not relevant merely to qare the
duration of periods of occupation, without takingoper
account of the nature or quality of use of the psem
Accordingly the fact that the defendant spends anlymited
amount of time at the Pinner property, and spendshmmore
time at his home in Dubai, does not necessarilymibat the
Pinner property is not his ‘usual residence’.”

13. In assessing th&guestion of fact and degree”and bearing in mind that a person,
particularly a wealthy person with internationahnections, such as Sheikh Walid,
can have more than onsual residencesuch evidence as there is must be considered.
Grovelands is a substantial property, part of a pmmmd containing two other
residences, in which staff are housed, and pratdayesecurity guards. At paragraph
21 of Sheikh Walid's first witness statement heedesd:

“As set out at paragraphs 48 to 54 below, the propen

England to which the claim form and ParticularsGiaim were
delivered is not my usual residence, it is not whany of my
family is based and none of my children considaoibe a
home. It is merely a place where staff can be dbdselook
after my children when they are at private schaoEngland
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14. He explains in paragraph 48 that he has five olildof which the eldest three are
now at school in England and he continues:

“49. So that my children at school in England wibbhve staff
nearby should they need anything and somewher@ayorshen
either on exeat from boarding school or for my dteh at day
school at the end of the school day and overnigiing the
term time, | decided to find properties nearby theve the
eldest was then at school and in the area in whigttended
my other children would also go to school.”

15. He explains at paragraph 51 that during the sclhatidays, including half-term
holidays, the children at school in England rethome to Dubai.
follows in paragraph 57:

“My visits to the United Kingdom remain irreguland relate
to my visiting my children when at school in Englan have
been advised that | must limit my time in the Whkengdom to
avoid becoming potentially liable to UK taxes. tiie tax years
2013 to 2014 and 2014 to 2015 | spent an averag® afays in
the UK during each tax year, with my longer visdiriy for
about a month in mid-September 2013.”

He states as

16.  Finally, in answer to evidence from the Claimatiien solicitor, who had referred to
another set of properties, discovered as a res@hguiries made on their behalf to
have involved the making of planning applicationtsicki provided for family rooms
and bedrooms for Sheikh Walid's children, he saidoflows in his second witness
statement:

“24.2. As regards the properties in Holland Greemy

intention is that these premises should be avaldbi me and
my family to use as and when we stay in Londonaras
alternative to, and better investment, than a hotélthough

there are also two apartments for domestic st property
itself is not large enough to be a permanent resideor

support all my domestic staff.

24.3. | understand from the head of my privatécefthat
completion on the acquisition of the Holland Grg®operties
is not due to take place until next week and d@nscipated that
it will be a further three or four months beforeeyhare suitable
for use as accommodation. As it is still under tgwaent
| have never used the Holland Green apartment.

25. There has been no attempt on my part to obsihwe fact
that | own Silverdene or the Holland Green propesti | set
out in my first statement that | owned other innesit property
in the UK. | have also been open about the faat thhave
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17.

18.

19.

recently spent time in England visiting my childsehile they
are at school there and that | have spent that tiate
Grovelands. Had | spent it at any other propertyduld have
stated that in my first withness statement. If ¢cide to spend
time at the Holland Green property when | am ovetondon
visiting my children, it will be in place of staginat

Grovelands. It will not add to the amount of tispend in the
UK, as there are strict limitations on this for tayrposes and
it is not my intention to reside in the UK.”

In the light of that evidence the following seemsrte clear:

1) The children occupy Grovelands in order to attendlish schools, but return
to Dubai for the school and half-term holidays, set

i) Sheikh Walid spends up to 70 days a year stayi@y@atelands.

i) He has five children, all intended to go to schimoEngland, so that there is
plainly a substantial element of continuity andrpanence to the occupation
of the property by him and his family.

V) Holland Green is, when completed, to be occupiedchiny when he is in
London“in place of staying at Grovelands”

| am satisfied that the average of 70 days in tHespent by Sheikh Walid staying at
Grovelands in those circumstances, constitutesffecisat degree of continuity and
permanence, such that Grovelands can be regardeduasal residenceso that
service upon him there in September last year wasd gservice within the
jurisdiction.

Consequently, Sheikh Walid's application for a stayst be considered, but before |
do so | address the issue of the application byGlemants to serve out of the
jurisdiction on Sheikh Majid, for whom Mr. Neil Gadr QC has appeared.

Service out of the jurisdiction

20.

The “threefold test” referred to above, recently articulatedAtimo Holdings and
Investment Ltd. v Kyrgyz Mobile Tel Ltd. [2012] 1 WLR 1804 (PC) at paragraph
71 is too well known to require repeating at anggtd - the‘merits test’, the
‘gateway requirementand forum conveniens, upon all of which the Claitsabear
the burden of proof - but it is necessary to addteese issues in general terms before
turning to consider them by reference to the fatthis case.

Muscular presumption

21.

There are many dicta in the authorities, going baclSociété Génerale de Paris v
Dreyfus Brothers [1885] 29 Ch D 239, emphasising that the jurisdictto allow
service out of English proceedings against a foresgident iSexorbitant” (per Lord
Diplock in Amin Rashid [1984) AC 50 at 65), or simpRextraordinary” (per Lord
Goff in Spiliada Maritime Corp v Cansulex Ltd. [1987] AC 460 at 481), suggesting
that extra caution must be exercised over and aliev@eed to ensure that the tests
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are satisfied. This does not however accord wighpgroper modern approach as now
laid down per curiam by the Supreme CouriAimela v Baadarani [2013] 1 WLR
2043 (SC) by a combined statement by Lord NeubeB§CL and Lords Sumption,
Reed and Carnwath JJSC:

“In his judgment in the Court of Appeal, Longmorel L
described the service of the English court’s precest of the
jurisdiction as an ‘exorbitant jurisdiction, whickvould be
made even more exorbitant by retrospectively aighag the
mode of service adopted in this case. This chareettion of
the jurisdiction to allow service out is traditiohaand was
originally based on the notion that the servicepodceedings
abroad was an assertion of sovereign power oved#fendant
and a corresponding interference with the sovertgigsf the
state in which process was served. This is nodoagealistic
view of the situation. The adoption in English lai the
doctrine of forum non conveniens and the accesbiprihe
United Kingdom to a number of conventions regutatthe
international jurisdiction of national courts, meathat in the
overwhelming majority of cases where service oautborised
there will have been either a contractual submissio the
jurisdiction of the English court or else a subgtah
connection between the dispute and this countryorebVer,
there is now a far greater measure of practicalipeacity than
there once was. Litigation between residents hémint states
is a routine incident of modern commercial life.jufisdiction
similar to that exercised by the English court ®wexercised
by the courts of many other countries. The basicples on
which the jurisdiction is exercisable by the Englsourts are
similar to those underlying a number of internaabn
jurisdictional conventions, notably the Brusselsn@ention (of
27 September 1968 on jurisdiction and the enforcénuod
judgments in civil and commercial matters (OJ 19304, p
36) (and corresponding Regulation (EC) No. 44/2(001 2001
L12, p 1)) and the Lugano Convention on jurisdictaind the
recognition and enforcement of judgments in civikda
commercial matters of 30 October 2007 (OJ 2009 |.143).
The characterisation of the service of process abtiras an
assertion of sovereignty may have been superfyci@Husible
under the old form of writ ‘{(We command you ...")ut& is,
and probably always was, in reality no more thaticeof the
commencement of proceedings which was necessayatile
the defendant to decide whether and if so howdpaed in his
own interest. It should no longer be necessamesort to the
kind of muscular presumptions against service ohickv are
implicit in adjectives like ‘exorbitant’. The ds@n is
generally a pragmatic one in the interests of tH&cient
conduct of litigation in an appropriate forum.”



Mr. Justice Burton Sheikh Mohamed Bin Issa Al Jaber v. Sheikh Walid Bi
Approved Judgment Ibrahim Al Ibrahim

Assessment of facts

22.

The Court can only approach a case in which seitef the jurisdiction is applied
for by reference to the evidence available atstage, of course including evidence in
opposition once the application becomes inter paliat, as it is at present, untested.
It cannot therefore involve findings of fact, altlylh naturally it will involve a
common sense approach to the evidence adducedh whic include careful
consideration of any inconsistencies and will iteflly involve greater concentration
upon contemporaneous or original documentatiomerathan upon oral explication,
but always on the basis that such evidence, atbaitenged, remains untested. Thus,
in these applications, inevitably because of tlmportance to the parties, moving
ever further away from Lord Templeman’s suggestibat the matter could be
approached in a matter of hours in a Judge's rauore evidence is inevitably
adduced to add to the pile, and not simply prodwucfresh and previously
undiscovered evidence, but also seeking to filceed loopholes or safeguarding
against perceived weaknesses. | admitted someetdbnece during the course of
the hearing, largely from the Claimants, bearingmimd any prejudice to the
Defendants, but on the basis that (1) if such exddas not admitted at this stage it
may be too late, on the one hand, to prevent aalaii from failing at the first hurdle
or, on the other hand, leaving a defendant subgeatjurisdiction which it might have
escaped but (2) that such belated evidence mayobked at with the greater
scepticism.

The tests

23.

24,

25.

The facts here, as is regularly but not alwaysrsthese cases, are such that the
“merits” and “gateway” tests largely depend upon interlocutory assessiwietite
same facts. Although there are subsidiary gatewayghtto be relied upon, the
major two, contract made within the jurisdiction bypth Defendants“the first
gateway’) and the Second Defendant being a proper and segeparty now that

| have found that the First Defendant was duly egrwithin the jurisdiction“the
second gateway, depend, just as does the merits test, upon teang, as alleged by
the Claimants, an oral agreement for a loan madshgykh Mohamed with the First
and Second Defendants in London. Yet, on the dadg the same question - whether
there was such an agreement - falls to be considerane by reference to different
standards in order to comply with the two differests.

For the merits test, the question is whether the@'serious issue to be triedthe
test described by Clarke LJ @arvill America Incorporated v Camperdown UK

Ltd [2015] 2 Lloyd’s Law Reports 457 at paragraph 24iasubstance no different
from the test of a real prospect of success und&R G.4 or 24.2 When there is a
reference to Part 24, this of course means thedatdnthat must be achieved by a
party seeking to avoid summary judgment under Par is the claim/defence more
than fanciful, has it a real prospect of succebsiausly less than 51-49, perhaps a
25% chance of success?

For the test applicable to the first and seconcways there must be ‘good
arguable case] defined by reference t€anada Trust Co v Stolzenberg (No 2)
(primarily in the Court of Appeal) [1998] 1 WLC 54and other cases following what
has been called th&Canada Trust gloss This requires the claimant to haVmuch
the better of the argumentind yet again not up to the balance of probalslitret
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51-49; and thus, as Clarke LJ described it in pagg 45 ofCarvill, “somewhat
higher than the test under CPR 24 but less strinfean a balance of probabilities”

26. Teare J addressed these questiomsnitonio Gramsci Shipping Corp v Recoletos
Ltd [2012) I.L. Pr 36, where he was, as here, addrgdsie same set of challenged
facts as against the two different tests. He aaifbllows:

“39. | am, with respect, not sure that concentrgtiron
arguments avoids the difficulty in applying the fada Trust
gloss’ where the arguments depend upon consideratigival
evidence (albeit written not oral). The court idl st risk of
appearing to conduct a trial prior to the trial éf. However,
as was pointed out by Hamblen J. in Cecil v Bayas t
approach has been adopted and applied by the Goukppeal
in Sharab v Prince Al-Waleed Bin Tala Bin Abdalz2009]
EWCA Civ 353; [2009] 2 Lloyd’s Rep. 160 and accogly |
am bound to apply the ‘Canada Trust Gloss’ whilgtiniy
careful not to prejudice the determination of thetfial issue at
trial. The ‘Canada Trust gloss’ does however aelise court
to concentrate on whether the court is:

‘... satisfied or as satisfied as it can be havingame to the
limitations which an interlocutory process imposlesat factors
exist which allow the court to take jurisdiction.’

It seems to me that in a case where there is, énntlain, a
conflict of evidence which cannot be resolved witho
appearing to conduct a pre-trial it is particularlynportant
that the court asks itself whether factors exisicihallow the
court to take jurisdiction. ...

44. In the result, whilst the claimants are able adduce
evidence from several individuals in support ofirtiease, that
evidence is contradicted by Mr. Lembergs. Thapuies will
only be resolved by reference to the contemporaneou
documents (which have not yet been produced) ary/dhe
testing of the evidence on both sides by cross-esdtion
(which will not take place until trial). | am *68@nable to say
that either party has the better of the argumentt@material
presently available.

45, If the ‘Canada Trust gloss’ required the clammto have
the better of the argument at the interlocutorygstan all cases
then Mr. Lembergs’ jurisdictional challenge wouldcseed.

But | am not persuaded that that test must befsadign a case
where there is a stark dispute between opposingesstes. To
seek to judge who has the better of the argumensumh

evidence risks a pre-trial at the interlocutorygea In order to
avoid doing so it is preferable, in my judgmentcémcentrate
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on whether factors exist which allow the court taket
jurisdiction. That will oblige the court to considwhether the
evidence relied upon by the claimant has sufficgtréngth to
allow the court [to] take jurisdiction. Such anm@mpach is, it
seems to me, consistent with the ‘Canada Trussglos

46. This approach is supported by the followingenation of
Toulson J. in Petroleum Investment Co. Ltd. V Kantp
Holdings Co. Ltd [2002] 1 All E.R. (Comm) 124 a8[3

‘When the subject matter involves questions of éexctvhich
the evidence is incomplete or contradictory, it nisy very
difficult for a court to form even a preliminaryew as to the
parties’ rival strengths. Reading Waller LJ’'s judgnt as a
whole, | do not understand him to be suggestingithguch a
case the court has to be satisfied that the evilemt the
claimant’s side is stronger than the evidence endéfendant’s
side in order for the claimant to make out a goaduable
case, for that would be in effect to apply thel@t@ndard of
proof, which he emphasised is not applicable at the
interlocutory stage.’

47. This approach is also consistent with the foifg
observation of Toulson LJ in WPP Holdings Italy $iBenatti
[2007] EWCA Civ. 263; [2007] 1 WLR 2316; [2007] ILRt
[44].

‘There might be a case in which, because of thé&dtmans
imposed by the interlocutory process, the courtnébut
impossible to form a positive view which side hiae better
argument ... | would not exclude the possibility tgplication

of the principle in the Bols case might lead a ¢darconclude
that if the case for jurisdiction was as good as tlase against
jurisdiction, and that it was not possible to reaahy firmer
conclusion without conducting a min-trial, in those
circumstances factors would exist which would altbes court
to take jurisdiction.’

48. In the present case the evidence relied uponthey
claimants appears to me to have sufficient strerfgdsuming
the claimants’ argument on the law is correct whidiave yet
to consider) to allow the court to take jurisdictio
notwithstanding that, by reason of the confliceefdence and
the limitations imposed by the interlocutory praxze$ am

unable to conclude that the claimants have theebeif the

argument.”

27.  This was approved, or at any rate not disprovedhbyCourt of Appeal in [2014] Bus
LR 239 at paragraph 17.
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28. Arden LJ inBrownlie v Four Seasons Holding Inc.[2016] 1 WLR 1814 in her

29.

30.

discussion of théCanada Trust gloss”at paragraphs 17 and following, began by
reference tdreyfus and the 1885 emphasis on the ne€tbtoutinise most jealously
the factor which gives rise to jurisdiction”That does not appear to accord with the
modern approach as laid down per curianAlelareferred to above, which was not
cited to her. She referred to Teare J's judgméhbwt disapproval and continued:

“21 In my judgment, when applying the Canada Tgless, we
are entitled to bear in mind that Waller LJ alsddéhat: (1)
the test was flexible (at p 555H); (2) the courbwld not be
drawn into deciding issues of fact (at p 555F), aB) the
decision is to be made on the material availabtep(&55F).

22 Our conclusion will not be binding at trial. oMever, the
issue (as in Issue 2 below) may simply not mattdrial, in
which case this is the only chance the parties ha\ar it.

23 As submitted on behalf of Lady Brownlie, wherkileg for

‘the much better argument’ the court is concerneth vthe

qguestion of relative plausibility. But there issalan absolute
standard to be met. The words used by Waller bkely a
‘much better argument’, mean more than that, onrtfaerial

available, the case is arguable. There must beessubstance
to it: since we are deciding a question of jurcdin, the

evidence must achieve an acceptable level of qualitd

adequacy. However, the standard to be attainatbtsthat of
succeeding on a balance of probabilities becauseeths no

trial: see per Flaux J in Erste Group Bank AG, don Branch

v JSC ‘VMZ Red October’ [2013] EWHC 2926 (Comm).”

In my approach to the evidence during this heatdirsgpught to apply an approach to
what Arden LJ calledrelative plausibility”, which seemed helpful to me, and was
not dissented from by counsel, and may or may eadfthelp to other judges in my
position in relation to cases where there is abécts in which a claimant's case is
challenged but there can be no resolution shariaf As to what Arden LJ referred
to as the'absolute standard; it seems to me that a claimant's case must bedbas
upon what Teare J describes as evidencsufitient strength But then in terms of
“relative plausibiliy”, while the Court does not require or expect ahgve near
51-49, in the race towards 51-49, the claimant mansty judgment bé&clearly in the
lead’ - i.e. in the comparative assessment of two uediesases, one case must be
preferable, with more than its nose in front, eiarot, in Boat Race terms, with clear
water between them.

This is the way in which | shall approach the resipe cases for the Claimants and
Defendants on the evidence. Given that, as | Baitk the facts are the same for the
merits test as for the first and second gatewaysust make sense to me to apply the
higher test in order to see whether the facts)lagea by the Claimants, comply with
it. It makes no sense to consider the same facteference first to the lower merits
test and then to the higher test. Thus if | anspaded that the Claimants arkearly

in the lead; then they will satisfy both the merits test ahe test for the first gateway
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- contract made within the jurisdiction - and theeend gateway - that the Second
Defendants are a necessary and proper party @arinll ).

31. As for the other two gateways relied upon by thaifGants, (3) breach of the contract
in the jurisdiction and (4) contract governed bygksh law, they are plainly
alternative and subsidiary, and will not be necgsgahe Claimants succeed on the
first and second gateways, but will also not aristhey fail, as there would be no
contract to assess. The latter question, howeviirneed to be considered in the
context of forum conveniens.

The main evidence supportive of the Claimants

32. (1) Sheikh Mohamed gives his explanation of the inglof the loan, in accordance
with the Particulars of Claim, from which |have cited (subject to two
inconsistencies, to which | shall refer later) is tirst and second witness statements:

“30. At some point in mid-2001, | had discussionthvboth

Defendants about their proposal to establish an bica
language 24-hour satellite news channel. Theseudsons
were primarily face to face with Sheikh Walid, drrdcall that

there were two such meetings in London, and oRairs.

31. In August and September 2001, both Defendawisested
that | assist them with a loan of $30 million fdrigt project.
These requests were made by them on the telepHomeall
that | told them that | was thinking about myselfablishing a
satellite broadcasting channel, but the Defendavese keen to
persuade and convince me of the benefits of thestieg MBC
platform for such a project. | recall that the respt for a loan
was repeated by them several times over the ensaamghs in
late 2001, although I cannot specifically recallckaand every
such discussion.

33. During December 2001, | recall very clearly thaeceived
a number of telephone calls from the Defendantsualmoe
making a loan to them for their Al Arabiya projedhe tone of
urgency in these calls and requests seemed tosifiyevver the
period, culminating in calls from Sheik Walid folled by a
call from Sheikh Majid that | received in my offime Wigmore
Street in late December 2001. Although | do natember the
exact day, it was | believe in the last week ofdddeer. | had
the clear impression at the time that, and from dhbéset, that
although they acted together, Sheikh Walid took Ita& in

substantive discussions, whereas his brother, 8hilkjid,

dealt with follow up points and points of detait was plain
that their calls were made on behalf of both ofithe

34. The purpose of Sheikh Majid’s call was to stresgency
and to request that | now make an immediate loab®f$30
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million to both the Defendants for their 24-houmrsechannel
project. | agreed to lend them this money, andiested that
the Defendants send to me the banking details F& t
remittance of funds.

35. Later, a fax arrived from a Mr. Ali, who | urrdeood to be
the Financial Controller of the MBC Group. | ret#hat the
fax had a large ‘MBC’ logo on it. | and my compasihad
some dealings with the Defendants in relation todime
advertising (about which | will expand further beip so | or
my staff would have known who Mr. Ali was, and his
connection to the First Defendant.

36. The fax served as the basis for the completbn
instructions to my bank, HSBC Republic in London 3n
January 2002 for a transfer from my personal bagkoaint
[Exhibit MBIAJ1, page 3].This payment instruction was
prepared by the MBI Group’s Chief Financial officevir.
Richard Brook, and signed by me. It clearly stageshe client
reference of the receiving bank was ‘Sheikh Waiid aheikh
Majed (sic)’. This was some months after 9.11 asd result,
banks were very sensitive about the transfer @fdarash sums,
and it had been made very clear to me by my barkertsit
was necessary to give the names of the benefisjaaied not
just the name of a private company. It was for thasson that
the instructions to my bank specifically stated tkeipient
beneficiaries to be Sheikh Walid and Sheikh Majn& two
Defendants.”

33. In his second witness statement, at paragraph 23idehis:

“The discussions that | had with Sheikh Walid ehdlf of the
Defendants about investing in Al Arabiya spannediaber of
months, over the course of which we spoke botleisom and
over the telephone. The initial discussions werdacted at a
number of face-to-face meetings in London and amdearis

and subsequent discussions took place over thphiete. In
these discussions Sheikh Walid sought to persuad® invest
in the Defendants' enterprise and | frequently egped my
interest in so doing, but even by October 2001 b gl

entertaining the notion of establishing my own nelannel
rather than investing in their business. It wag natil the

telephone call in December 2001, which | receivedngy

offices on Wigmore Street, that his proposal foloan was
accepted and from my perspective the loan agreemast
finally concluded.”

34. (2) The contemporaneous evidence, upon which ttemahts rely, is the Bank
Instruction, signed on 3rd January 2002 by Sheildh&ned, to Mr. Collier-Wright
of HSBC Republic, prepared by Mr. Richard BrookerthSheikh Mohamed's
administrator, the content of which is set out arggraph 11 of the Particulars of



Mr. Justice Burton Sheikh Mohamed Bin Issa Al Jaber v. Sheikh Walid Bi
Approved Judgment Ibrahim Al Ibrahim

35.

36.

37.

38.

Claim, which | have already recited. Mr. Brook ci@ses that the content of the Bank
Instruction was taken by him from the fax senthe Claimants by Mr. Osman Ali.

This fax has not been found, but Osman Ali accd@she sent a fax, albeit not in the
terms described by the Claimants. He says thipaaagraph 5 of his witness
statement:

“The fax that is being mentioned, which is from mamears
ago, from recollection was sent to provide the beerkittance
details. It would have been sent by either mysdify others in
the private office, under the direction of Mr. MAji | am quite
certain that this fax did not have any MBC logdédtead on it
and it is likely on the letterhead of AGI Co Ltdwas never the
financial controller of MBC and so far as | am awaAGl Co
Ltd. was never a shareholder of MBC during thisetinTo the
best of recollection, the fax specified the wirdegails and the
recipient of the payment to be an offshore enfityr@éngo Co
Ltd.) and did not name as the account beneficiattyee Mr.
Majid or Mr. Walid. | was not aware this transferas a loan
and | believe that this payment does not constautan.”

Heavy reliance is placed upon this contemporanéogsment by the Claimants, in
that the Bank Instruction, passed on by Mr. BrookMr. Collier-Wright of HSBC
Republic, specifically describes tfBank Client Reference’as“Sheikh Walid and
Sheikh Majed Al Ibrahim”which Mr. Beloff submits can only have derivedrir the
fax which *provided the bank remittance detailgfom Osman Ali.

(3) While Osman Ali gives the evidence on behalth& Defendants to which | have
referred, there are witness statements corroberativthe Claimants' account from
both Mr. Brook and (belatedly) from Mr. Collier-Vgtit, the then bank account
manager for HSBC Republic, and now founder and miagadirector of JR Capital
Group.

(4) The Claimants’ account is that the loan wasuiested to assist the Defendants
with the establishment of Al Arabiya. Sheikh Motedrsaid this at paragraph 11 of
his first withess statement:

“I made this loan to them for the purpose of thplan to
establish a 24 hour Arabic language satellite nelannel, to
compete with Al Jazeera, then the only such chammehe
region after the BBC Arabic language ceased broating.
The Defendants ultimately succeeded, no doubt \hih
assistance of my loan, in establishing what is yoklaown as
Al Arabiya and which operates as a subsidiary ofGMB

As to this:

() The payment was made in January 2002. On 2@tinary 2003 the Claimant
was sent an e-mail dated 20th January 2003 fromr.akWizar Hayat, then
apparently working for Financial Transaction Hougpreviously Arthur
Andersen), which was at various times engaged balbef both Claimants and
Defendants, and sent on behalf of a Faisal Al-Saywsader cover of which,
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40.

wholly unexplained and unaccompanied by any cordextxplanation, there was
a proposed prospectus for Al Arabiya, recordingt thhe “Founding
Shareholder's Contributionin the first year was to be $30 million.

(i) Particularly relied upon by the Claimants tsetfact, only disclosed in the
course of these proceedings, that by a bank tramsf&ruction dated that 25th
March 2003 (originally drafted as February 2003gi8h Walid transferred from
his “US dollar Sub-Account 8 Al Arabia ... maintainedtwCredit Suisse; the
sum of $30 million to an account in New York ‘ggyment of subscription of
share capital in Al Arabiya” The Claimants assert that it is too much of a
coincidence that this was the very sum which théebsants had on his case
solicited from Sheikh Mohamed for such very purpose

(5) The Claimants' case is that the $30 milliorsslicited was intended to be used for
that purpose, and they refer to some evidence efutravailability at that time of
similar sums to MBC, the Defendants' then mediagamy: there are MBC minutes
indicating a concern about the costs of running MBICh as to justify a move from
London to Dubai, and the Claimants exhibit MBC Liai's accounts for the relevant
period, showing very substantial losses and nbilili@s and a very substantial deficit
on the profit and loss account.

(6) The explanation put forward by the Second Deden of the making of the $30
million payment to Durango is that it was paid atisfaction of the obligations of
Jadawel to the Second Defendant (referred to aboMed Claimants submit:

(i) that no such explanation was given, namely thatpayment of $30 million
was indeed made but could be so explained, in rsgpt the Claimants' demand
letter of 16th June 2015; neither in the detailiest fesponse by Sheikh Majid
dated 8th July 2015 nor, in response to a followetfer dated 27th July 2015,
giving further particulars, in Sheikh Majid's fugthresponse dated 3rd August
2015. Only in Sheikh Majid's first witness statertnef 10th November 2015 was
the account given. If it was true, it would haweeb the obvious and immediate
answer.

(i) that there are no documents whatsoever to eexdd or corroborate the
existence of such agreement or such entitlememespect of $30 million for
services to Jadawel, or what those services were.

(i) the description of the services by the Sec@efendant is submitted by the
Claimants to be very vague and generalised — @fédgtsaid to be smoothing the
relationship between Sheikh Mohamed's company &edSaudi Ministry of
Finance and/or Ministry of Defence, as describecpamagraphs 44 to 49 of
Sheikh Majid's witness statement. He explains tBheikh Mohamed was
involved in transferring the leases of resident@hpounds to the Saudi Ministry
of Defence and Aviation, which required the agreethad the Saudi Ministry of
Finance: Sheikh Majid had good business connectiatts both Ministries and
worked to assist Sheikh Mohamed to effect the pgedaransfer of the leases
and how best to present his proposals. He estinth#e they met about 20 times
in total over a period of about four years, butneelonger has any paperwork,
and at the second or third meeting he suggested affUS $30 million, to which
Sheikh Mohamed agreed. While denying any sucheageat or involvement



Mr. Justice Burton Sheikh Mohamed Bin Issa Al Jaber v. Sheikh Walid Bi
Approved Judgment Ibrahim Al Ibrahim

4].

42.

with Sheikh Majid, the Claimants point out thatsthiery general account of
Jadawel's engagement with the Saudi Ministries ltave been obtained from
publicly available documents, namely spelt out reay detail in the Petition,
which Sheikh Mohamed and his company brought ag#iesBank of New York

Mellon Corporation in the Courts of New York in $&mber 2013, from which
he suggests Sheikh Majid's generalised accourtiders drawn.

(iv) There is also no corroborative evidence adduoem any witness as to what
it is that Sheikh Majid is said to have done iruretfor the $30 million fee. The
only witness adduced by the Defendants is Osmanrédident in London, who
said (in paragraph 2 of his witness statement) that

“Work on Jadawel company began sometime in earl$.199
attended 1 to 3 related meetings, at some of wlikeh
Chairman of Jadawel was present in Saudi Arabia.wds
aware that Mr. Majid was having several confidehtigetings
and discussions in Saudi Arabia with the Chairmédagawel
on Jadawel Companigic).”

Although it is Osman Ali who then recounts, as@étabove, his sending of the
fax, he does not suggest to what it was that th& $8lion related, save for
saying that he wdmot aware this transfer was a loan”

(v) There is no evidence of any demand by Sheikfidiar even from Osman
Ali on his behalf) for payment of the $30 millioaed said to have been earned as
a result of the assistance given by Sheikh Majithwegard to the transfer of
leases in 1999, although Sheikh Majid explainedt tha waited for the

restructuring of Sheikh Mohamed's finances, ant $ineikh Mohamed kept him
regularly updated, and reassured him that matterg wrogressing, and called
him in late 2001 to confirm that he was now in rptef funds and asked him to
send the account details into which the paymeth@fee should be made.

The main evidence supportive of the Defendants.

(1) There was no claim for repayment of the allelgad for 13 and a half years. This
in itself suggests that the $30 million was nob¢orepaid.

(2) Sheikh Mohamed gives an explanation of thisyély reference to theultural
consideration... among Middle Eastern businessmeaid he also explains
(corroborated by Mr. Brook) that it was only whenr.MBrook returned to his
employment in 2015 that he revisited, with Sheikbhemed, various transactions,
particularly those with which he had been involvied his previous period of
employment and discovered the Bank Instructiorh¢algh the fax from Osman Ali
has not been capable of being found) (paragrapbf hifs third witness statement).
However, what Sheikh Mohamed said in paragraph B4is second witness
statement was as follows:

“However, by the time | considered it appropridte call in
the loan, in or around 2009, | could no longer rikcahat if
any documentary record of the agreement existed. Bkbok,
on whom | relied for such matters, had left MBI thgt time
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and my historic financial affairs were in some drsg in his
absence. Shortly thereafter 1 was drawn into a anaj
cross-border dispute with Standard Chartered Bank.”

Thus, although he explains that he did not retay @documents (Mr. Brook having
gone), he does not say that he had forgotten aheuban. _Yet in the proceedings
brought by Standard Bank, to which he refers, he subject to a Freezing Order,
which required him to disclose all his assets, lamanade no disclosure of his alleged
entittement to repayment of the loan of $30 milligplus interest). Further, in
response to an application for summary judgmentchbafore me, [2011] EWHC
2866 (Comm) 8 November 2011, when the possibilitganditional leave to defend
was raised, by reference ¥worke Motors v Edwards [1982] 1 WLR 44 (HL), he
said“if | was required to make a substantial paymenbinourt | would need to make
immediate steps to dispose of a number of assétda.not realistically think | could
raise more than $50 million"and it is clear from the affidavits in that actjavhich
have been produced, that he was referring to tbetasvhich he had disclosed in his
Schedule of Assets. Mr. Thompson and Mr. Calvenstithat there can have been
no loan, because it is wholly unlikely that he wbbhve forgotten in 2010-2011 what
he says he had remembered in 2009.

(3) Sheikh Mohamed has given inconsistent accoimthese proceedings in two
material respects:

a) the first is as to who paid the monies to Duean@he Bank Instruction was
signed by Sheikh Mohamed on headed notepaper ofSe#mond Claimant
company. He makes it quite clear in his witnessestents that the money was
paid from his own personal account with HSBC Rejouylaind not from that of
the Second Claimant, and this is also corroborated/r. Brook, and there is
some evidence that he did not have in the officesg®al headed notepaper.
However, in the Particulars of Claim, which is sdbjto a Statement of Truth by
Sheikh Mohamed, there is pleaded under the paradraadedGoverning law”,
and in support of the implication of English lawtanthe contract of loan, at
paragraph 14(e), that theum of $30 million was in fact provided by the &&dt
Claimant (see paragraphs 10-12 above), whose regidt office and central
administration and principal place of business aa# in England”. The
Claimants have not produced the actual bank statsnfer the account from
which the payment of $30 million was made, notwihsling requests from the
Defendants' solicitors in correspondence (and te$pither efforts made by the
Claimants during the hearing, resulting in a furthéness statement from Mr.
Brook). If the money came from the Second Clainsamaiccount then the
Defendants submit that it would support their dhse it was in satisfaction of the
obligation of Jadawel, which is a subsidiary of 8econd Claimant.

(b) the second is as to who had the final teleploatiein December 2001, which
is relied upon by Sheikh Mohamed as to the makihdghe oral agreement,
Sheikh Walid or Sheikh Majid. The starting poistthat in the letter before
action there was no mention of such telephone batl,only of a meeting with
Sheikh Majid. Meetings, as more particularisednam significant in the
Particulars of Claim, as set out above, but theement was said to have been
actually made in a final telephone call by Sheikfajislt That was Sheikh
Mohamed's case in his first witness statement. Dé&kendants rely upon what



Mr. Justice Burton Sheikh Mohamed Bin Issa Al Jaber v. Sheikh Walid Bi
Approved Judgment Ibrahim Al Ibrahim

45.

was said in his second witness statement. At paphag23 he describes the
discussions that he had with Sheikh Walid abouésting in Al Arabiya over a
number of months, during which they spoke both grspn and over the
telephone, with the initial discussions conductédaanumber of face-to-face
meetings in London and once in Paris, with subsejdescussions over the
telephone. He then said this:

“I was still entertaining the notion of establislgmy own news
channel rather than investing in their businesswas not until
the telephone call in December 2001, which | rem@iin my
offices in Wigmore Street, that his proposal fotoan was
accepted.”

While it is unclear as to with whom he is there gegging the telephone call took
place, it appears from two matters that he was saywng that it was with Sheikh
Walid. In paragraph 24 he says had been on perfectly good terms with the
Defendants at the relevant time, and Sheikh Weddl $tressed in that last call the
urgency of their need for funding. This urgencgnean part from the fact that MBC
was by this time struggling financially”It seems clear that by tliast call” he is
not referring to the last call which he had withefkh Walid, but the last call of all,
when he says the loan was agreed, and that tthe isase upon which Mr. Brook is
commenting when he says, at paragraph 8 of hisndesttness statement, thdhe
reason that | did not refer to the conversationweetn Sheikh Mohamed and Sheikh
Walid during which agreement was reached in reflatio the loan agreement was
because | was not present during that conversatiohi a third witness statement,
produced during the hearing, after this inconsistamas pointed out by Counsel for
the Defendants, Sheikh Mohamed addresses it asd say

“7. As described at paragraph 34 of my first staént it was
Sheikh Majid who then made a further and the lakphone
call to me at my office in Wigmore Street in Decen#®01. In
this call | told him that | was agreeable to makiting loan to
both of them and Sheikh Majid stressed the urgerficheir
(joint) need for the loan (reiterating what | hateeen told by
Sheikh Walid). Sheikh Majid and | then settled dbéails of
loan which | agreed that | would make to both @nth It was
in this conversation that Sheikh Majid told me that would
arrange to send me the details of the bank acctmumthich the
loan money transferred. | subsequently receivesl fix to
which | have referred, giving me those details.

8. Where | referred in paragraph 24 of my secomdesbent to
“that last call” with Sheikh Walid, | had intende refer to
the last call that | had had with Sheikh Walid efony final
conversation with Sheikh Majid. | confirm that &heMajid
was the one to speak to me last out of the twbeht as set
out above.”

This change of case in relation to the importast talephone call is, the Defendants
submit, indicative that the whole account has beade up.
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47.

48.

49.

50.

3rd January 2002, of the purpose of the transfamgba loan, whereas in Sheikh
Walid's bank transfer instruction of 23rd March 206 Credit Suisse the purpose is
expressed, namefPayment of Subscription of Share Capital in Al Biya”.

(5) A year or so later, there was a significanpdtise between a company in which
Sheikh Mohamed had an interest, AJWA, in respedhaébtedness for the costs of
advertising with MBC owed by AJWA to AMS, one ofeti\GI group of companies

owned by Sheikh Walid and/or Sheikh Majid, to sachextent that AJWA defaulted

in the sum of $3 million, and AMS had to enforce thebt in the Saudi courts to
judgment. At no stage did Sheikh Mohamed raiseb8@million, or use it to seek to

settle the debt, as the Defendants suggest henatieewould have done.

(6) Sheikh Majid has exhibited the bank statementOurango, showing that $30
million went in and then came straight out to aeothiccount at Credit Suisse, which
was held jointly in the name 6Sheikh Majid and/or Sheikh Saudbne of the other
brothers. He further disclosed during the heafurther bank statements showing
that, of the $30 million in that latter account,0$gillion was invested in time
deposits, where it remained until 2004, i.e. atter date when Sheikh Walid paid the
$30 million to the Al Arabiya subscription account.

(7) Sheikh Majid, by reference to those sums andther substantial assets, said as
follows in his first witness statement:

“58. As at the end of 2001 | held cash assetxaess of $105
million and other investments in excess of a $1#lom A
summary of my financial investments at that timextsbited to
this witness statement ...

59. As such, | could easily have made an investri8ot
million in Al Arabiya (or any other suitable oppartity) solely
from my own funds. There would be no sense whaisoeme
agreeing to a loan (together with interest) with efkh
Mohamed.”

Similarly, Sheikh Walid says he wadmore than sufficiently wealthy not to
require credit” (paragraph 67 of his first witness statement) amwdas not MBC

which invested in Al Arabiya. There was rfargency” such as Sheikh
Mohamed says he was being told of in December 20@t, least as the
subscription was not needed for another 18 months.

(8) The $30 million was paid to Sheikh Maijid in pest of services he had rendered
in respect of Jadawel, as | have summarised alrowe paragraph 44 to 49 of his
witness statement. Contrary to the Claimants',dageMinistry of Finance did have
to give its agreement, as appears from the New YRattion itself, from which it
actually seems that after the transfer the Minisfrifinance defaulted on payment to
Jadawel in May 2002. Again it can be seen fromNesev York Petition that the
Claimants' restructuring as a result of securitigatlid not take place until December
2001 which is, as Mr. Calver submits, consisterhilie date of payment of the $30
million.
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The Claimants' reply

(1) The catalyst for the claim for repayment of kb&n after so long was the return of
Mr. Brook, as he describes in paragraph 17 ofhirsl witness statement, finding the
documents without which Sheikh Mohamed could taksteps.

(2) As to the alleged lack of urgency and as to #fleged availability to the
Defendants of other assets, leaving aside the diahrifficulties in which the
Claimants allege that MBC was in at that time, Whappears to be clear from its
accounts, the Claimants submit that the money wbiakk indeed been needed in
December 2001, albeit that the subscription wasanttally paid up until a year later,
and they point out that, in circumstances whichrareexplained, the Defendants in
fact were seeking (as is apparent from the prospgatxternal subscription of a
substantial amount, albeit they decided in theretdo proceed with external funding
but to fund Al Arabiya themselves (but, as Sheikbhsimed submits, with the benefit
of his $30 million).

(3) As far as concerns Sheikh Mohamed's failurdisclose the loan in the Standard
Bank proceedings, he explained that his affairsevirtrby a‘firestorm”, causing it to
fall from his mind, and by reference to the affidavin those proceedings, now
disclosed, Mr. Beloff submits that the scheduleas$ets was clearly compiled by
reference to documents, and that it contains nerdthans. As for not seeking to
make use of the outstanding loan at the time ofittecial dispute between AJWA
and AMS, this was, Sheikh Mohamed says, an entseparate matter in which his
own personal affairs were not involved.

(4) There was no mention of a loan being the pwpasthe Bank Instruction, but
then there is similarly no mention of the purposat payment for services rendered.
What there is is corroborative evidence from Mrodk and, now, Mr. Collier-Wright
(paragraph 6 of his witness statement).

(5) With regard to the two inconsistencies reliedom in Sheikh Mohamed's
statements, so far as concerns the second, MrifBidionot accept that there was any
inconsistency, and asserted that the third witsésement simply clarified previous
ambiguities. 1 find that difficult to accept, bwhat is clear is that, bar all save who
made the final call, Sheikh Mohamed's account & Rfarticulars of Claim and the
witness statements as to the discussions with Bogih and Second Defendants has
remained unaltered. As for the second inconsigtevic. Beloff accepts that there is
what he calls an error in paragraph 14 of the &ders of Claim, but he submits that
it is inconsistent with the general thrust of tHeaaling, which is that the loan was
made by the First Claimant, and only if it shouls found that it was made by the
Second Claimant is the Second Claimant joined aal@nnative claimant. It was
obviously regrettable that efforts to chase dowa HSBC bank statement for the
bank account from which the payment was made didstext much earlier than
during the hearing, as described by Mr. Brook. Ewev, it does seem to me, on the
evidence that | have seen, unlikely that the paymes from the Second Claimant.
As Mr. Calver very fairly pointed out, the First Badant’s solicitor Mr. Marino has
exhibited the accounts of the Second Claimant f@@12and 2002, and Mr Beloff
submits that the figures in the balance sheet lamgtofit and loss account are wholly
out of line with there having been any indebtednessny payment of a sum of
anywhere near $30 million.
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submitted by Mr. Beloff to be hazy and generalisedhe extreme, and Sheikh
Mohamed believes that it has all been drawn froenNbBw York Petition. There is no
documentation and no evidence to support the doingny such work for the
fostering of any relationship between Jadawel &edMinistry of Finance.

| turn to what seemed to me to be powerful poigtd/llo. Beloff, to put in the balance
against Sheikh Mohamed's delay, his non-disclosfirthe $30 million loan in the
Standard Bank case notwithstanding his apparetiyny recollected it in 2009 and
his inconsistent account of the December 2001 heleg call.

(7) Of the two documents which were relied upontly Claimants in the original
letters of demand, the first and foremost was taekBnstruction. Not only of course
did it show the payment of $30 million (now soughtoe explained by Sheikh Majid
as the payment of his fees) but, as Mr. Beloff {soout, there is the significant fact of
the “bank client reference”being (and in this order)Sheikh Walid and Sheikh
Majed”. Not only is there no contrary suggestion as toy what should be so,
particularly given the acceptance that there wpaa fax for the purposes of giving
the bank details sent by Osman Ali, but Mr. Broadesl give the explanation,
consistent with the Claimant's case. This is @eraporaneous document, a matter
which must always be of significance in a case sagthis, which is going to depend
upon oral evidence and recollection of events Bfyago. As to the other document,
namely the Al Arabiya prospectus, simply provided Sheikh Mohamed without
explanation under cover of an e-mail, whereas Mrv€r points out that Financial
Transaction House do seem to have advised botls sidsome stage, it does at
present seem more likely, as Mr. Beloff submittdtht this was sent to Sheikh
Mohamed for information as to what was happeningiso$30 million, rather than
being some kind of unexplained attempt to intelngstin subscribing.

(8) There remains thEoincidence” of the payment in March 2003 by Sheikh Wallid,
as his Al Arabiya subscription, of the very sumQ%$3illion, which was paid to
Durango by Sheikh Mohamed 14 months earlier. $héflajid has produced the
continuing Credit Suisse accounts, referred to abbut;

(i) As Mr. Beloff points out, it is clear that treevere at any rate two payments
out of that account for the benefit of Sheikh Walid respect ofzakat”, being
payments to charity, in March and December 2002.

(i) Whereas there has been disclosure by Sheikjid\é the ongoing accounts
in respect of that payment into Durango, there basn no disclosure from
Sheikh Walid showing where the $30 million whicll dideed come from Credit
Suisse had derived.

(i) In that regard, Mr. Beloff points out thatlahe accounts, Durango, Sheikh
Majid's account (and/or Sheikh Saud's) and Sheildlid/g, were with Credit
Suisse, and all of them, as appears from the baténsents produced by Sheikh
Majid and the bank transfer document produced bgikBhWalid, record the
same manager at Credit Suisse, Mr. Bruno Meier.

(9) Mr. Beloff asks why, if indeed $30 million wasyment for Sheikh Majid's
services, Sheikh Mohamed would have taken theafskaking up and pursuing a
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case that that payment was by way of a loan, wieecolld not have known whether
Sheikh Majid had any documents supporting or ewddenthe services he allegedly
provided.

(10) Finally Mr. Beloff asks what Sheikh Mohameutistive would be for making up
this case. There is no evidence of any bad blagodeadetta as between the two
families, or indeed of falling out. In a video éxted by the Defendants, and played
to me in court, Sheikh Mohamed is described asgothe 19th richest Arab in the
world, with his businesses owning 55 hotels. Altjo there were the Freezing
Orders against him and his companies some sevas gga, Arabian Business in
2012 described him as beiffgack with a bang”, and he describes the honours he has
received in his witness statements from the Uniiadions and also from SOAS,
Corpus Christi College, Oxford and University CgieLondon. The only matter
upon which the Defendants have at least at thgestelied is to produce during the
hearing, so that he had no opportunity to deal vijtn entry showing that Sheikh
Mohamed has very recently taken out a charge osufistantial home in Hampstead
Garden Suburb at 2 Winnington Road, which he dessras his principal home in
London, where he has lived for 23 years since 199#s does not seem to me to cast
any reliable doubt upon his substantial wealtto@uggest a motive.

| have weighed all this in the balance, and | codelthat, in relation to the Claimants'
case that there was an oral agreement in Londoloao the First and Second
Defendants $30 million, which he then paid to Dg@mpursuant to that agreement,
and the Bank Instruction sent by Mr. Brook basedruipformation from Osman Ali,
the Claimants have a good arguable case (and hiegieeis also a serious issue to be
tried). | conclude that on the face of the as wymaested evidence, which will, as |
shall discuss below, depend very much on cross-gedion, the Claimants' evidence
has“sufficient strength”and the Claimants are at this stdgearly in the lead”. |
also consider that they have the same case thakhSkéalid is a necessary and
proper party to the claim against the First DefemdaAs | have said above, in the
circumstances | do not need to address the othewggs.

Interest

There is, however, before | leave the positionh&f Second Defendant, a separate
issue to be considered. By paragraph 8 of thedakats of Claim it is pleaded that:

“There were implied terms of the loan agreement:tha

(@) In consideration of the First Claimant's promit lend the
sum requested, the First and Second Defendantsdwephy
the loan on demand, or alternatively upon reasoeatbtice.
(b) The loan would bear interest at a reasonablesifess
rate.”

The prayer is thus in paragraph (1) for the sun$28 million (being the claim in
debt) and in (2) there is claiméaiterest pursuant to the said implied term set out
paragraph 8(b) above and/or s.35A of the Senior rGoAct 1981 ... alternatively
interest at such rate and such period as the cea#s fit”. So far as concerns the
claim pursuant to the Senior Courts Act, that wilviously only run since the date of
the demand for repayment, unless of course thetigeismplied term alleged. The
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implied term provides a claim for interest as daesafpr breach of that implied term.
In my judgment, contrary to Mr. Beloff's submisssprvhich were not supported by
any authority, the Particulars of Claim include=g\ing aside the Senior Courts Act
claim, two claims, one in debt and one in damagedifeach of the alleged implied
term, but which, if successful, would give the @lants what they are asking for by
way of interest (although at a rate which is inebiy due to be challenged) back to
the date of the advance of the loan.

Mr. Thompson ably developed in his skeleton theuargnt in relation to interest,

because of its potential relevance to the questioforum conveniens, to which |

shall turn, and Mr. Calver adopted Mr. Thompsoalsnsissions. In my judgment Mr.

Beloff must show not only as he has done in ratatm the repayment of the $30
million, but in addition in relation to the clainorf breach of an implied term, that
Sheikh Mohamed has a good arguable case (substh@rggrious issue to be tried).
Mr. Thompson pointed to the clear picture giventhy textbooks so far as recovery
of interest is concerned. In Chitty on Contra@2nd Edition), Vol 2 at 39-284 the

following is stated:

“General rule at common law. At common law, tleneral
rule was that interest was not payable on a debiban in the
absence of an express agreement or some courssalmagl or
custom to that effect. Thus, in the absence ofresgp
stipulation, it has been held that interest was peptable on the
price of goods sold, although the price was payaine a
certain day; nor for money lent to, or paid foretbdefendant ...
This principle differs from the (now abolished) eul.. that
interest could not formally be awarded by way omdges for
non-payment of money. The former principle medrat t
interest is not payable under the contract itselfthe absence
of express agreement or custom; the latter rule nhehat
interest could not be awarded by way of damage$ieach of
contract. The former principle remains in forchpugh its
scope has been reduced by both equitable and stgtut
developmentpot relevant for our purposes).”

In paragraph 39-285 Chitty continues that an agegero pay interesimay also be
inferred from a course of dealing between the partie.g. if it has been frequently
charged and paid without objection in similar acaotai Similarly, an obligation to
pay interest may arise from the custom or usagespairticular trade or business.”

In Halsbury's Laws at Volume 49, paragraph 92 #aisl that:

“At common law interest is payable (1) where thésean
express agreement to pay interest; (2) where aeegent to
pay interest can be applied from the course ofidgabetween
the parties or from the nature of the transactioracustom or
usage of the trade or profession concerned; andn(3ertain
cases by way of damages for breach of a contr&otcept in
the cases mentioned, debts do not carry interestoatmon
law.”
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East 223. The headnote provides tirderest is not allowable by law on money lent
generally without a contract for it expressed, @be implied from the usage or trade,
or from a special circumstances, or from writtercigdties for the payment of
principal money at a given time”

Mr. Beloff does not accept that that is an accusatemary of the decision of the
court, given by Lord Ellenborough Chief Justice damse and Bailey JJ. To an
extent it does appear to be drawn from a summatiie@submissions of counsel for
the defendant. Counsel for the plaintiff was cadteg that‘interest ran upon money
lent, though there was no contract express or iegpfor that purpose; because the
lender would otherwise lose the benefit which hghinmake of his capital in the
meantime, for the accommodation of the borrowe€bunsel for the defendant was
allowing that interest could run, but in the lintditeircumstances summarised in the
headnote. However, it does appear that Lord Etiemigh accepted his submissions,
for he recited, by reference to Lord Mansfield dmild Kenyon, thatno case has
occurred where, upon a mere simple contract of ilemdwithout an agreement for
payment of the principal at a certain time, of nefd to run immediately, or under
special circumstances from whence a contract afr@st was to be inferred, has
interest been ever givenand it does appear as though when Lord Ellenlgtroand
indeed Grose J, refer subsequently to “agreement for interest expressed or
implied”, “special circumstances”’such as custom and previous dealing, were said to
be needed for such implication.

| was taken to cases such Reesident of India v La Pintada [1985] AC 104,
Matthew v TM Sutton Ltd [1994] 1 WLR 1455,Sempra Metals v IRC [2007]
UKHL 34 andSycamore Bidco Ltd v Breslin[2013] EWHC 174 (Ch), but none of
those decisions would support a claim for intebestk to the date of the original loan.
Mr. Beloff made a powerful case that all the auties decide is that there is no
implication in law of an entitlement to interesytkthat they do not rule out the
implication of a case in fact, or, put another wdg, not limit such implications to
previous dealings etc. He relied on the modernaggh to the implication of terms,
as recently enunciated by Lord Neubergdviarks and Spencer Plc v BNP Paribas
Security Serviceg2015] 3 WLR 1843 at para 23:

. the notion that a term will be implied if a reasable
reader of the contract, knowing all its provisioasid the
surrounding circumstances, would understand it ¢oirplied
is quite acceptable, provided that (i) the reasdeateader is
treated as reading the contract at the time it waade and (ii)
he would consider the term to be so obvious asotwighout
saying or to be necessary for business efficacy”.

This is of course not a written contract, but Meld@f would no doubt submit that the

same test must apply to an oral contract. Theeewe presently given by Sheikh
Mohamed is not particularly helpful to Mr. Beloff iestablishing a common

understanding, because he says that he expectetieh@ould obtain some benefit

from the loan. However, the way Mr. Beloff putghin argument, by reference to
Halsbury's discussion of thénature of the transaction; is that this was a contract

for the grant of a loan in order to assist withoanmercial venture, and hence a term
as to interest would be implied to give busine&sady to the agreement.
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previous authority for the implication of an obligem to pay interest in such
circumstances at English law. However, | do natstder that the making of such a
new case can qualify as a good arguable case éopuinpose of surmounting the
hurdle to show that breach of such implied terna isause of action satisfying the
gateway of contract made within the jurisdictiorpooper and necessary party to such
a claim, as against Sheikh Majid.

Forum Conveniens

| address this question so far as concerns Sheikld\\on the basis that he bears the
burden, having been duly served within the juriBdic to show that Saudi Arabia,
the forum upon which he relies, is the clearly appiate forum for trial of this action,
rather than this Court. So far as concerns Shigifijid, the Claimant must establish
that this jurisdiction is clearly the appropriategigdiction in which the matter should
be tried. For reasons that will become clear,0ppse to deal first with the question
as between the Claimants and the First Defendasiould say that there was a case
adumbrated by the Claimants that they could noteeix@a fair trial of the issues
between them and the Defendants in Saudi Arabigthat is no longer pursued
before me.

The first issue is as to the proper law of the agrent which | have found sufficiently
established, made over the telephone in Englan@ihgykh Mohamed at his office in
Wigmore Street. It is common ground that whereadhis a contract of loan the
proper law is arrived at by reference to Articleo#dthe Rome Convention, which
provides so far as is material:

“1. To the extent that the law applicable to theatact has not
been chosen in accordance with Article 3, the @witshall be
governed by the law of the country with which mnigst closely
connected. Nevertheless, a separable part of theact which
has a closer connection with another country mayway of
exception be governed by the law of that other tgun

2. Subject to the provisions of paragraph 5 of tArsicle, it
shall be presumed that the contract is most closelynected
with the country where the party who is to effebe t
performance which is characteristic of the contrhes, at the
time of conclusion of the contract, his habituaidence...

5. Paragraph 2 shall not apply if the charactewsti
performance cannot be determined, and the presomgtin
paragraphs 2, 3 and 4 shall be disregarded if ipears from
the circumstances as a whole that the contractasenclosely
connected with another country.”

The applicability of Article 4 to a contract of lmawas carefully addressed by
Hamblen J inSax v Tchernoy [2014] EWHC 795 (Comm) where he stated as
follows:



Mr. Justice Burton Sheikh Mohamed Bin Issa Al Jaber v. Sheikh Walid Bi
Approved Judgment Ibrahim Al Ibrahim

76.

“118. As stated in Chitty on Contracts (31st Ed)B38t076: 'In
a contract of loan, the characteristic performansehat of the
lender (since he provides the 'service' for whiepayment is
due)' - see Surzur Overseas Ltd v Ocean Reliangpi8g Co
Ltd [1997] C.L. 318; Atlantic Telecom GmbH, Noted(2
S.L.T. 103"

119. In considering the position under Article 4tbe Court
looks at all the circumstances of the case in otdedetermine
whether “it appears from the circumstances as ale/tioat the
contract is more closely connected with anothemdigul.

120. The Giuliano-Lagarde Report comments:

“Article 4(5) obviously leaves the judge a margif o
discretion as to whether a set of circumstancest&xn each
specific case justifying the non-application of the
presumptions in paragraph 2, 3 and 4. But thisthe
inevitable counterparty of a general conflict rutdended to
apply to almost all types of contract.”

122. The approach indicated by English court decisias to
how the presumption is rebutted is summarised ityCat 30-
089 as follows:

(1) “First, the presumption in art 4(2) must be giv due
weight”.

(2) “Secondly: “...unless art.4(2) is regarded as aler of
thumb which requires a preponderance of connedaetprs to
be established before the presumption can be disdegl, the
intention of the Convention is likely to be subsdit’ —

Samcrete Egypt Engineers and Contractors SAE v [Rockr
Exports Ltd [2001] EWCA Civ 2019.

(3) “Thirdly...the court will apply the presumptivedypplicable
law unless satisfied on a balance of probabilitimst the
contract, having regard to the circumstances as el is
clearly more closely connected with another couatng...the
burden lies on the party who asserts it”.

(4) “Fourthly....the application of art.4 (5) will beery fact
dependent and general statements are of limitegeval

In this case the Claimants' case is that Sheikhavad was, at the material time,
habitually resident in London: he gives detailedoimation in his first witness
statement as to his residence at Winnington Roadha office in Wigmore Street
(paragraphs 15-23). He expands upon this in htorgk witness statement at
paragraphs 13-15. Mr. Thompson points out thatGr@mants could easily have
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obtained passport and visa details for the reletiar# by making a subject access
request of the UK Visa and Immigration Departmemtgd he points to a string of
Companies Registry documents showing Sheikh Mohagieshg addresses for

himself in Saudi Arabia. However, there is thedevice of Mr. Brook and there is
(although belated) the evidence of Ms. SebestemgKivho has worked for and with
Sheikh Mohamed since 1993, and gives a very ddtailgture, in paragraphs 5-9 of
her witness statement, of Sheikh Mohamed's resedienihe UK at the material time.

| am persuaded that it is more likely than not twatreference to Article 4(2) of the
Rome Convention, the proper law would be English la

However, the presumption could be overridden bychkat4(5) in the circumstances
described above. If this Article is to be addrdsgbe factors do not all point one
way, so far as connection with a jurisdiction isoerned:

(i) there are three Saudi Arabian nationals.

(i) Sheikh Mohamed, on the above findings, resiogethe UK but was certainly
present there at the time the contract was madgawe instructions in London to
an English bank manager (after discussions inctudivo meetings in London
and one in France).

(i) the payment was made to Geneva.

(iv) Sheikh Walid may have been in the UK, if th&@i@ant is right that at the
time he was still with MBC at its London office k im Dubai.

(v) Sheikh Majid was in Saudi Arabia.
(vi) The currency of the loan was US dollars.

(vii) The language the three parties spoke wasbi8rabut they are all
international businessmen and speak and write &ngli

(viii) On the Claimants' case this was a loan forimvestment in Al Arabiya,
based in Dubai.

It does not have, to my mind, a clé&audi Arabiari feel, as Mr. Thompson urged,
referring to my words in paragraph 75 diflliance Bank JSC v Aquanta
Corporation [2011] EWHC 3281 (Comm).

If the proper law needs to be addressed, so famoaserns the question of forum
conveniens, it is in my judgment more likely thast to be English law. The courts
of Saudi Arabia would not apply English law, but vde apparently address the
guestion as to whether under Saudi Law, assumibg found that the agreement of
the loan was made, it fell within one of four ptésicategories of loans. The one
thing that is clear is that the Saudi Arabian cowstild not consider the award of any
interest. It is common ground that it would begmgicant factor if the foreign forum
would not apply English law and/or would not alloecovery of a sum or remedy
available in English law (seBanco Atlantico SA v British Bank of Middle East
[1990] 2 Lloyd's Law Reports 504 at 509, 511), last,discussed above, there would
be a question as to precisely what chance of regaveder its alleged implied term
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the Claimants would thereby be losing. The faat the proper law would be English
would thus not, to my mind, be a significant factor

Apart from proper law, Waller LJ referred to otleennecting factors, which he sets
out and approves at paragraph 20 of his judgmeteipaska v Cherney[2009]
EWCA Civ 849, the then passage in the White BoalkenRorum ConveniensAfter
referring to the question of onus he continues:

“(if) The appropriate forum is that forum where tloase may
most suitably be tried for the interests of all freerties and the
ends of justice.

(iif) One must consider first what is the ‘naturébrum’;
namely that with which the action has the most reatl
substantial connection. Connecting factors willlirte not only
factors concerning convenience and expense (suchhas
availability of witnesses), but also factors suchk the law
governing the relevant transaction and the placden the
parties reside and respectively carry on business.

(iv) In considering where the case can be tried tmagtably
for the interests of all the parties and for thederof justice’
ordinary English procedural advantages such as avgaoto
award interest, are normally irrelevant as are maenerous
English limitation periods where the claimant haged to act
prudently in respect of a shorter limitation perielsewhere.”

| deal first with what might be called the convamse of the parties and/or a fair and
convenient trial:

i) The witnesses

The three main protagonists all have residences trerin the case of Sheikh Majid,
can certainly reside either in the compound of Wwhigrovelands forms part or in
Holland Green when it is completed. Osman Ali $iveere, as do Mr. Brook, Mr.
Collier-Wright and Ms. Sebesteny-King. No witnesses to the services asserted to
have been provided by Sheikh Majid in Saudi Ardizise been identified, but if there
be any they can either attend in London or givel@wee by video link. If at trial the
issue of whether English law applies is to be remmred, then that can be expressly
done by reference to experts in Saudi law, who haweady given reports to the
English court.

i) The documents

Both the Claimants and the Defendants rely on agaikements. Any documents
there are in Saudi Arabia can be transferred, &nd Arabic translated. Any

documents that can be obtained from HSBC or Ci8disse can be admitted in
evidence here (I deal below with process)

iii) Language
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As discussed above, all the participants speakig€nglOf the Defendants, Sheikh
Walid at any rate is familiar with English juristliam, having chosen it in at least one
agreement in evidence (another provides for Endgighand arbitration).

| turn then td'procedural advantages”. There are the following:
i) Availability of costs orders and interest
il) Procedures for obtaining documents
iii) Oral evidence and cross examination.

| can deal shortly with costs. This is one of fiecedural advantages of the English
forum which are identified in cases since t8piliada [1987] AC 460 as not
ordinarily or normally appropriate to take into aaot. However, it is plain frorihe
Vishva Ajay [1989] 2 Lloyd's Rep 55&oneleigh Ltd v MIl Export Inc [1989] 1
WLR 619 and the discussion icey, Morris and Collins on the Conflicts of Laws
(15th Ed) Vol 1 at 12-038 that the circumstancewlich the inability in the foreign
forum to recover costs can be taken into accounthisre the consequence of it is to
diminish substantially any success of the claimantonetary terms or render any
victory pyrrhic. It appears that there can be s@ossibility of recovery of costs in
Saudi Arabia, but even if such were not the cdse situation here, where all parties
are extremely wealthy and the sum in issue is lage even ignoring interest, it can
hardly be said in my judgment that the recoverptbrerwise of costs is a material
factor. Similarly, so far as interest is concernétie inability to recover statutory
interest, or if the pleadings are amended, intexestamages for breach since the date
of demand (in either case a relatively small sungs-opposed to the chance of
obtaining the contractual interest, which | haveeady addressed - would not be a
material factor.

It is in relation to the other two significant nmextt, production of documents and oral
evidence and cross-examination, that the realréiffee arises:

(i) It is common ground that there is no obligation the parties to disclose
documents in Saudi litigation. There are no prowis in the Saudi Legal
Procedure Act which give claimants the right, tlgiodhe court or otherwise, to
compel defendants to disclose documents that afeinpossession which might
be relevant to the claim, or vice versa. Howeitesgems that in the course of the
proceedings the judge may decide to direct the ywimh of important
documents by a party. Again, there do not seebetany processes for obtaining
production of documents from third parties, butagplication may, it seems, be
made to the judge by a requesting party if it ceov@ that a document exists in
the possession of a third party, for the court ¢onpel production of such
document if the judge considers it relevant.

i) There is ordinarily no oral evidence in a Sawedurt, but oral evidence is

accepted with the permission of the judge. Ifjtltge is persuaded that such oral
evidence should be taken, then any withess sodcall@ be questioned by the
judge. The parties, or their legal representativea® permitted to suggest
guestions to the judge, who will decide whethgoubthem to the witness.
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the Cayman Islands of 25th June 2010, in which abidity to compel and cross
examine witnesses in Saudi Arabia was describédasotful'.

The jurisprudential background is describe®ioey at 12-036:

“In a number of cases the English court, in decgdwmhether to
grant a stay, took into account differences betweeglish law
and the procedural law prevailing in the competfogum, such
as the more extensive discovery available to littgain the
United States and the less extensive discoveryadaiin civil
law jurisdictions. But it is clear from the deasiof the House
of Lords in The Abidin Daver that in exercising thscretion it
is not normally appropriate for the court to compdhe quality
of justice obtainable in a foreign forum which atopa
different procedural system (such as that of thvd aw) with
that obtainable in a similar case conducted in angksh
court.”

There is clearly a combination of two differing lmamplementary approaches: (i) the
reluctance of the English Court to undertake a Gaip/e exercise as against a
different legal system (ii) the recognition thatopedural advantages should not
normally sway the argument.

In this case the loss of the right to require disate of Saudi documents may not be a
very significant factor, at any rate from the Clams’ point of view. As to
documents in Saudi Arabia, it is the Defendants wiib be keen to obtain and
produce any document they can in order to evidedtoeikh Majid's provision of
services in relation to Jadawel. At any rate uniher Saudi Arabian system, the
Claimants would not be producing any documentsth& Defendants might be
assisted by a procedure which enables them to dopnpduction of documents by
the Claimants, which might support their case ispeet of Jadawel. Both parties
will, however, be very anxious to obtain productiohthe others’ bank statements
from Credit Suisse and from HSBC, which, as | haveicated, may be very
important. Swiss banking secrecy being such, césopyi orders may, in any event,
be difficult, but the English system would requihe parties to produce their own
bank statements, and at least there are provigmotiss Court for ordering evidence
abroad by way of letters of request.

Further, | do consider that in this case oral evageand cross-examination would be
absolutely crucial. | have set out the battlegtbabove, which is substantial, and
relates to events up to fifteen years ago. | dobegin to see how the issues can be
resolved other than by lengthy and careful oral mération and testing by
experienced counsel.

The First Defendant has to show that Saudi Arabialearly the more appropriate
court. Although | bear firmly in my mind the retaace of the English court
described above, the exercise must inevitably beoraparative one, and in my
judgment the great difficulty of resolving this pewlar dispute by any other method
than lengthy and detailed oral examination musinin judgment make this a case
which is not one of those wher®rmally or ordinarily such comparisons are not
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appropriate, indeed they are inevitable. The abdity of oral evidence and
cross-examination must, in my judgment, be a hdéaetor such as to lead me to the
conclusion, taken together with the other mattersvhich | have referred, that the
courts of Saudi Arabia are not clearly the mostnore appropriate forum. The First
Defendant does not satisfy the onus on him.

| turn then to consideration of the position assgetn the Claimants and the Second
Defendant, where the onus is upon the Claimanshtov that this court is the more
appropriate forum. The factors above are all aypbut in addition there is a further
factor which seems to me to be determinative. tfibewill be continuing against the
First Defendant in this jurisdiction in any evenf.| granted a stay in favour of the
Second Defendant, this would involve either (i) tinals, one in each jurisdiction or
(ii) a trial only against the First Defendant, tlo¢ Second Defendant and/or (iii) the
Second Defendant taking part in this court as aegs, in order to give evidence to
support the First Defendant. By reference to ahyhese scenarios, justice in my
judgment can only be done by having the claim bbby the Claimants against both
Defendants in this forum, where the case agaimstirst Defendant is to proceed. |
am accordingly satisfied that in respect of foruonweniens the Claimants have
satisfied the onus as against the Second Defendant.

Accordingly, | conclude that the Claimants havevedrthe First Defendant within the
jurisdiction, and have no need to consider the tipesf service out, | refuse the First
Defendant's application for a stay and | grant fDimant's application for

permission to serve the Second Defendant out ojutfiediction, but only in respect

of the claim for $30 million.



