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MR JUSTICE MANN
Mr Justice Mann : 

Introduction
1. This is an appeal from a determination of the Copyright Tribunal (Chairman HH Judge Hacon) made on a reference under section 126 of the Copyright, Designs and Patents Act 1988, and given on 27th June 2016 (“the Decision”),  in which the Tribunal fixed certain terms of a licence or licences given by the respondent collection societies (“the Societies”) to various ITV companies who can, for present purposes, be treated as one body and called “ITV”.  For the purposes of this appeal the important matter that was fixed was the royalties payable by ITV for the use of material produced by members of the Societies and whose copyrights were assigned to, or administered by, the Societies.  The period of the licences was the calendar years 2014 to 2017.  The base royalty was calculated by starting with an amount agreed under a previous licence in 2009 of £24,071,535, adjusted in various ways to bring it up to date.
2. It was common ground at the hearing below that the way of arriving at the royalty figure was to take a recently agreed figure and to adjust it to allow for intervening changes in relevant factors, such as viewing figures and inflation (though the actual factors were not agreed).  So far as this appeal is concerned the dispute is as to the appropriate previous agreement.  ITV relied on an agreement reached in 2012 covering the period 2011 to 2013 (“the 2012 Agreement”) as providing the starting point.  The Societies relied on one before that, reached in May 2009 and covering the years 2008-2010 (”the 2009 Agreement”), and said that the parties were debarred from relying on the 2012 Agreement as providing a starting point because it was expressly agreed as being “non-precedential” and therefore had to be left out of account.  The Tribunal agreed with the Societies on that point, and started with the 2009 Agreement.  Whether it thereby committed an error of law is the short point which arises on this appeal.  ITV claims that it should have been allowed to rely on the 2012 Agreement notwithstanding the agreement as to its “non-precedential” status and says that the Tribunal was in error in holding otherwise.
3. On this appeal ITV was represented by Mr Charles Hollander QC.  Mr Robert Howe QC led for the Societies.
The jurisdiction for determining the royalties and the techniques in play in this case
4. The Societies are “licensing bodies” for the purpose of the 1988 Act and the jurisdiction of the Tribunal arises under section 126, which provides for the Tribunal to adjudicate on whether an expiring licence should be renewed, and if so what its terms should be.
“126 Reference to tribunal of expiring licence.
(1) A licensee under a licence which is due to expire, by effluxion of time or as a result of notice given by the licensing body, may apply to the Copyright Tribunal on the ground that it is unreasonable in the circumstances that the licence should cease to be in force.
(2) Such an application may not be made until the last three months before the licence is due to expire.
(3) A licence in respect of which a reference has been made to the Tribunal shall remain in operation until proceedings on the reference are concluded.
(4) If the Tribunal finds the application well-founded, it shall make an order declaring that the licensee shall continue to be entitled to the benefit of the licence on such terms as the Tribunal may determine to be reasonable in the circumstances.
(5) An order of the Tribunal under this section may be made so as to be in force indefinitely or for such period as the Tribunal may determine.”
5. There is limited statutory guidance as to how the Tribunal should go about its task of determining the terms under subsection (4):
“129 General considerations: unreasonable discrimination.
In determining what is reasonable on a reference or application under this Chapter relating to a licensing scheme or licence, the Copyright Tribunal shall have regard to –
(a) the availability of other schemes, or the granting of other licences, to other persons in similar circumstances, and
(b) the terms of those schemes or licences,
and shall exercise its powers so as to secure that there is no unreasonable discrimination between licensees, or prospective licensees, under the scheme or licence to which the reference or application relates and licensees under other schemes operated by, or other licences granted by, the same person.
135 Mention of specific matters not to exclude other relevant considerations.
The mention in sections 129 to 134 of specific matters to which the Copyright Tribunal is to have regard in certain classes of case does not affect the Tribunal’s general obligation in any case to have regard to all relevant considerations.”
6. A large number of factors are capable of coming into play in the determination of the Tribunal, and in the decision appealed from a number of them are identified.  So far as royalties are concerned, the Tribunal recognised the importance of a  previous decision of the Tribunal in British Sky Broadcasting Ltd v The Performing Right Society Ltd [1998] EMLR 193.  Drawing on that case the Tribunal observed (in paragraph 14(5)) that the royalty figures in previous licences agreed between the parties, and negotiated at arm’s length, concerning the same rights and taking place in the same marketplace, were relevant, though changes in circumstances had to be borne in mind.  It went on to list a number of other factors which should, and should not, be taken into account.  
7. In paragraph 15 the Tribunal referred to the importance of a previous licence as a starting point, which is the matter lying at the heart of this appeal.
“An existing tariff freely negotiated between the parties to a reference is likely to provide a particularly helpful starting point (and possibly a finishing point if, as ITV argued in the present case, there have been no relevant changes in the interim).”
And at paragraph 16 the Tribunal acknowledged that the parties in the present dispute agreed with that stance (as indeed they do on this appeal).
“16 … In the present case it was common ground first, that willing licensor/willing licensee was the correct test and secondly, that in applying it the best starting point was the royalty found in the most recent relevant licence between the parties.”
Which previous licence? - the history of previous licences in this matter and the Decision
8. The dispute before the Tribunal which gives rise to this appeal is: Which previous licence should be taken as a starting point?  As outlined above, there were two previous licences which were candidates.  The Tribunal summarised the licences in a manner which was not disputed, and that summary is as follows.
9. By the 2009 Agreement the parties agreed a licence fee for the period 2008-10 in the sum of £70m for the period, which amounted to £23.3m per year.  The other terms of the licence mainly repeated the terms of a preceding licence.  That term had been agreed in 2008, but by the time the agreement was actually signed in 2009 the economic downturn had begun and the parties re-considered the appropriate licence fee.  The result was a side letter of 7th May 2009 (“the Side Letter”)  which had the effect of retaining the licence fee at £70m but afforded ITV the opportunity of a discount, with a clawback if the net advertising revenue of ITV reached a certain level (the details of which do not matter).  What is of significance to this appeal is the expressed basis of the letter:
“In light of the current economic downturn and the decrease in ITV’s television advertising revenues, the Licensors have agreed, subject to the terms and conditions set out below, to grant ITV (i) a discount on the Licence Fees agreed under the Extension Agreement for the periods 1 April 2009 to 31 December 2009 and 1 January 2010 to 31 December 2010 and, (ii) alternative payment terms to those set out in the Extension Agreement.  The Licensors have agreed to the foregoing terms and conditions on a strictly non precedential basis and such agreement shall not commit the Licensors to agree similar terms in future agreements or licences between the parties.” 
The emphasis is mine.  The words emphasised have a particular relevance to the Decision and to this appeal.  The Tribunal acknowledged the significance of this letter in paragraph 24 of the Decision:
“24.  Two matters emerge from the side letter.  First, in free commercial negotiations the parties apparently recognised that it was appropriate to make some adjustment to the royalty according to ITV’s ability to pay.  Secondly, the parties were conscious that any reduction in royalty agreed had the potential to affect the royalties agreed or imposed by this Tribunal in subsequent years.  They took pains to ensure that the reduction would have no such effect.  It was not in dispute that were the Extension Agreement of 2009 to serve as a starting point for the determination of the royalty in the present proceedings, the discount provided for in the side letter should be ignored.”
10. Mr Hollander agrees that the last sentence of that paragraph represented the position.
11. Discussions took place between June 2010 and March 2011 to settle the licence terms for the period 2011-2013.  The difference between £60m (ITV’s proposal) and £80.7m (the Societies’ position) was more or less split in an agreement for £69.25m in total, divided into £22,875,000 for 2011 and 2012, and £23,500,000 for 2013.  This was achieved in the 2012 Agreement, and the dispute below was whether that agreement could be used as a starting point under the BSkyB approach.  The Societies argued that it could not because its terms prevented it.  The relevant terms (set out by the Tribunal in its Decision) were as follows.  First, the recitals:
“(A) A dispute arose between the parties relating to the terms on which blanket copyright licences were and are to be granted by PRS/MCPS’s repertoire by the ITV Parties in the production, broadcasting and other exploitation of television programmes including for the period from 1 January 2011 up to and including 31 December 2013 (the Dispute). 
(B) References were commenced on 31 March 2011 in the Copyright Tribunal (with numbers CT 117, 118, 119/11) by the ITV Parties against PRS/MCPS regarding the Dispute (the Proceedings). 
(C) The parties have now agreed to settle the Dispute and the Proceedings on the terms set out in this agreement on a binding and non-precedential basis.”
12. Paragraph 4 sets out some important qualifications:
“4.  THE LICENCE
4.1 The parties have agreed that under the Primary Licence, ITV Network Limited (on its own behalf and as agent for the Network Licensees (as defined in the Primary Licence)) shall pay to PRS/MCPS a fixed lump sum payment in consideration for the rights granted under the Primary Licence.  This is on the basis that the parties acknowledge and agree that: 
(a) the Primary Licence does not include any express licence fee adjustment mechanism which takes into account any factors which either party considers relevant to the calculation of the licence fee, including those factors which PRS considers to be the most relevant but in respect of which the ITV Parties expressly reserve their position, namely (i) changes in the music usage on the Licensed Services (as defined in the Primary Licence), (ii) the number of viewer hours of the Licensed Services and (iii) annual changes in the Retail Price Index.  The factors which each party considers relevant have, however, been taken into account by that party in determining the terms of this Settlement and Primary Licence; 
(b) the ITV Parties are granted broad rights under the Primary Licence in respect of their on-demand activities, in particular with no limits on the volume of exploitation which is covered under the Primary Licence.  During negotiations for the Primary Licence, PRS/MCPS agreed to include such rights within the licence fee as PRS/MCPS felt that the level of the ITV Parties’ on-demand activities during the term of the Primary Licence would be relatively low; 
(c) none of the ITV Parties has had access to or taken into account in entering into this agreement, the Primary Licence or the Secondary Licence any comparable PRS/MCPS agreement(s) or any information contained therein, including, without limitation and for the avoidance of doubt, any agreement between PRS/MCPS and any other major broadcaster in the UK as disclosed to the ITV Parties’ advisors in the Proceedings; and 
(d) this agreement is entered into on a non-precedential basis.”
13. In each case I have again emphasised the most significant words in italics.  Clause 4.1(a) lists various matters which are within the sort of adjustments which BSkyB and other previous decisions would say are relevant to consider when adjusting from a historic licence fee to the date of determination of the terms of a new licence.
14. The parties were in agreement below that the starting point for considering royalties for the period relevant to the Tribunal’s reference was the most recently freely negotiated agreement between the parties.  The dispute between them was as to which that agreement was.  ITV contended it was the 2012 Agreement; the Societies contended it was the 2009 Agreement because the 2012 Agreement was agreed to be “non-precedential” and could therefore not be relied on.  The Tribunal found in favour of the latter contention.  Having done so it proceeded to consider what adjustments had to be applied in order to bring the 2009 figures up to date, and came up with its final decision on the point.  
15. Nothing in this appeal arises in relation to those adjustments.  The sole point on this appeal is whether the Tribunal was correct to discard the 2012 Agreement and to start from the 2009 Agreement.
16. In arriving at its decision the Tribunal gave weight to an earlier decision of the Tribunal in CSC Media Group Ltd v Video Performance Ltd (CT/94/05, 9th September 2009) and concluded (at paragraph 40):
“If, on a proper construction of the 2012 Agreement, it is ‘non-precedential’ in that sense, the parties’ joint intention must be observed: the agreement cannot be used in that way.  The side letter of 7 May 2009 shows that the parties were well aware of the possibility of invoking the term ‘non-precedential’ to prevent the use of an agreed royalty as a precedent.”
17. In the course of rejecting supportive arguments of ITV, the Tribunal also expressed its views of the effect of the “non-precedential” references in the following terms:
“57 … The effect of clause 4(1)(d) is that neither party can unilaterally rely on any part of the 2012 Agreement as a precedent.  Of course that did not prevent the parties from reiterating terms in a new licence that were contained in the 2012 Agreement, where by common consent it made sense to do so.  The point of the sub-clause is that neither party is entitled to insist that the 2012 Agreement should serve as a precedent.
60 … It is clear that the parties took into account all relevant factors sufficient for them to reach a satisfactory commercial settlement rather than pursue the reference to this Tribunal.  It does not follow that these factors included everything relevant to the market value of the rights.  In fact clause 4(1)(d) indicates the opposite.  The parties wanted to finalise a licence; they agreed a royalty that all could live with, but they also agreed and acknowledged that this was not a sum which reflected a fully resolved market value unless by coincidence.  Although Recital (C) has no contractual effect, it indicates what we believe to have been the parties’ intention: they wanted to be sure that the 2012 Agreement was binding, but the parties remained free to enter into future negotiations afresh without the Agreement serving as a starting point.
62… We do not believe that ITV has shown that ‘non-precedential’ means anything other than what a reasonable reader of the 2012 Agreement would initially expect it to mean: the 2012 Agreement, and in particular the royalty specified, is not to be taken as having any bearing on the determination of an appropriate royalty in any future licence.”
Thus the Tribunal considered that the agreement of the parties prevented it from taking the 2012 Agreement as a starting point, and did not do so.  Whether it was right to do so is the sole question which arises on this appeal.
The correct approach on this appeal
18. It is common ground that an appeal lies to this court only on a point of law - section 152.  Mr Howe also addressed submissions to me intended to demonstrate the principle that due deference should be given to decisions of specialist tribunals such as the Copyright Tribunal, and that the evaluation of comparators in a case such as this is a matter for the Tribunal below, and is not open for a reconsideration in this court on appeal.  I do not doubt the accuracy of those submissions, nor do I challenge the points made in them.  Nor were they challenged by Mr Hollander.  However, the nature of this appeal, as run before this court, was such that the deference point does not arise (Mr Hollander raises challenges which are challenges on points of law, to which the deference point is not applicable) and there are no challenges to the assessment of comparators.  I therefore do not need to consider these points further.
The arguments on this appeal and its resolution
19. Mr Hollander challenged the decision below to reject the 2012 Agreement as a starting point for determining the royalty rate on the basis that the Tribunal was wrong to take its stance on the footing that the agreed non-precedential status of the 2012 Agreement prevented it from taking that agreement into consideration.  He did so on various bases.
20. First, he said that to give that effect to the “non-precedential” provisions would be to oust the jurisdiction of the Tribunal, and that since that jurisdiction was statutory such an attempt was impermissible.  The Tribunal was under a statutory obligation to take into account all relevant matters - see section 135.  Since the 2012 Agreement was a relevant matter the Tribunal was obliged to consider it, and to seek to prevent its doing so was to seek to oust its jurisdiction.  In support of this proposition he prayed in aid the fact that if there were a reference to the Tribunal involving a person who was not a party to the 2012 Agreement the Tribunal could not be prevented from considering the effect of that Agreement as a comparable because that non-party would not be bound.  If that were done, and that second determination were later to be invoked in a further reference between the first two parties, the Tribunal would end up being able to rely on the 2012 Agreement after all.   Furthermore, if one party could prevent the Tribunal from reviewing previous licences by negotiating that its terms were “non-precedential”, that would create an inconsistency with the policy of the Act, which was to create a level playing field between those with monopolistic rights and those seeking licences.
21. I disagree that that is a correct characterisation of what the agreement sought to achieve, or of its effect.  It confuses jurisdiction with evidence.  The jurisdiction of the Tribunal remains intact - it is to consider whether a licence should be extended and if so on what terms.  What is sought to be excluded is a particular piece of evidence.  The Tribunal acts on the basis of evidence placed before it by the parties.  Parties can agree that certain evidence should not, or should, be treated as evidence, and such an agreement, when implemented does not amount to ousting (or conferring) jurisdiction.  It is an agreement which limits (or adds to) the material which the Tribunal has available to it in exercising its jurisdiction.  It is no more than that.
22. That conclusion is not affected by the example given of the situation of a later reference involving a non-party to the “non-precedential” agreement, in which the agreement could be relied on, being fed back into a yet later agreement between the two “non-precedential” parties.   How that would work out would be a question for the Tribunal to consider if and when that situation arose, but any potential evidential anomaly that might arise does not go to jurisdiction.
23. Accordingly this jurisdictional attack on the Decision fails.  I would add that this conclusion is reinforced by Mr Hollander’s second point, which is that the parties did not purport to oust the Tribunal’s jurisdiction anyway, with which I obviously agree.  He submitted that the Tribunal treated the relevant clauses as ouster clauses.   With that I disagree.  There is nothing in the Decision which suggests that it did.  
24. Mr Hollander’s next point on the appeal was that the Tribunal was not bound to ignore completely the “non-precedential” wording but erred in considering that it was bound to give it the effect that it did.  He said that the wording should be regarded as a sort of alert to the fact that the agreement in which they are contained was not necessarily representative of, or appropriate for, a freely negotiated licence agreement, or an indication that it should not be assumed that the parties would be prepared to enter into the same agreement on a future occasion.  It was a sort of flag that the agreement in question was a special occasion, but would not prevent the Tribunal considering the terms so far as relevant.  It might become apparent that the agreement was indeed sufficiently “special” so that it provided no useful guide, or starting point, for the Tribunal’s deliberations, but the words  were no bar to the agreement’s terms being taken into account.  The use of the words in the context of the Side Letter was an example of that.  In this respect he relied on a case in the Australian Copyright Tribunal in which reference was made to an apparent prior agreement’s non-precedential nature without its being suggested it should not be looked at at all - see Re Phonographic Company of Australia Ltd [2015] ACopyT 3 at paragraphs 303-305.  
25. This is essentially a point of construction.  ITV’s Amended Reply in the case accepted that if there was a “genuine agreement” that the 2012 Agreement should be altogether inadmissible in future litigation then it was no part of ITV’s case that that agreement should be overruled.  Nor was there any sort of public policy argument against it (other than the ouster point).  It is therefore necessary to construe the relevant words to ascertain whether Mr Hollander’s suggested meaning is correct, or to put it another way to see if Mr Howe is correct in submitting, as he does, that the words amounted to an agreement that the agreement would not be relied on as a precedent.  He said that its meaning went to the quality of the 2012 Agreement as a comparable (or starting point); he did not seek to argue that it amounted to a complete bar on referring to it at all.
26. I consider that Mr Howe is right on this point and the Tribunal did not err in law in declining to use the 2012 Agreement as a starting point in its deliberations.  I consider that the meaning of the clause is more than an agreed flag to approach the 2012 Agreement with care.  It amounts to an agreement not to treat the Agreement as a precedent, comparable or starting point.  I reach that conclusion for the following reasons.
27. First, Mr Hollander’s interpretation does not really give any useful effect to words that were carefully chosen and expressed twice in the Agreement (emphasising their importance to both parties).  The parties had already flagged up various matters (in paragraphs 4.1(a) to (c)) which they presumably felt made the agreement a special one, and it was unnecessary for them to say again that the agreement was not a straightforward market agreement and needed to be approached with care.  Nor was it necessary for them to be agreeing that neither of them would necessarily do the same deal again in the future.  They were saying something more than that.
28. Second, the words have to be construed against the proper factual matrix.  There are a number of important matters which point to the parties agreeing that the Agreement should not feature as a comparable, or precedent, in future arrangements.
29. Part of the shared common knowledge, which formed part of the factual matrix, was the CSC decision (see above).  This decision was appealed to the Chancery Division and the Court of Appeal ([2011] RPC 3 and [2011] EWCA Civ 650 respectively) but nothing said there detracts from what was said on this point by the Tribunal, or its status as part of the known background to the negotiations and Agreements in this case.  In the course of its determination the Tribunal considered the effect and utility of a range of “non-precedential licences”, by which the Tribunal meant a range of licences whose various terms, in one way or another, indicated that the terms reached were terms which the parties stipulated or agreed could not and should not be used as a comparable.  Various drafting techniques were used as set out in paragraphs 113 to 115.  Some of them involve express stipulations that the terms were “non-precedential”.  Others contain express bars on referring to or relying on the agreement as a comparable.  The Tribunal considered them as a genre and ruled that they should be given the effect agreed.  On the way the Tribunal rejected submissions made by counsel to the effect that the clauses were no more than “hopes for the future” and said that they were intended to have real effect in excluding evidence:
“  [non-precedential] licenses are no evidence of either the reasonableness of particular financial terms or a fortiori, of an ongoing acceptance of (for example) particular financial obligations for the future. We believe that the presence of such non-precedential clauses in such agreements records a trade practice which, if we may say so, seems eminently reasonable. They achieve short-term, interim legitimacy without necessarily, ongoing finality. Indeed, we consider that such agreements were likely to have been settled only because they would not be held up later against the licensee as comparators. Non-precedential clauses form an integral part of the license and in our view, should be accorded due weight and effect. At the hearing, a number of such licenses were put forward by VPL for consideration as possible comparators. We think this should not have happened. Like the 2003 Agreement (and its Extension Letter), they are, so we believe, of no real assistance to us in fixing a headline rate.”
30. This is evidence of what persons in the industry were doing, and a clear steer as to what the effect of the provisions should be.  Before the Tribunal in the present case there was evidence from Mr Harrower, Director of Broadcast Licensing at the first respondent, that non-precedential clauses were used in the industry as the mechanism by which parties can reach compromises without prejudicing their respective positions in future references to the Tribunal.  The parties would be likely to be aware of this.  I confess that I would find it surprising if the actual decision in CSC was not known to the parties in such a way as to make it part of the factual matrix, but the Tribunal makes no finding about that and accordingly (and despite the fact that Mr Howe told me that it was his clients’ case before the Tribunal that the parties knew of it, and that that was not disputed) I shall not so treat it.
31. The Side Letter is also part of the relevant  background.  The parties used the expression in that letter, so they had used it before the 2012 Agreement.  It is quite obvious what the effect was intended to be in that letter, because the nature of the concession was obviously temporary and particular.  Mr Hollander effectively accepted that no use could be made of the terms of that letter as a comparable.  In my view that letter is a clear use of the term to achieve an effect that had become standard, and its repetition (twice) in the 2012 Agreement should be taken as intending the same effect.  I am alive to the fact that there might be thought to be a bootstraps element to this argument - it might be said that the words in the Side Letter have the same effect as in the 2012 Agreement, and that that effect is Mr Hollander’s and not Mr Howe’s, but when put together with CSC, and its own context, it is in my view quite apparent that the relevant words are intended as much more than a flag.
32. Mr Hollander sought to distinguish CSC as being applicable to interim agreements only.  I disagree.  The agreement in question in that case was indeed an interim or short term agreement, and it may be that the idea that an agreement should not be precedential might be particularly appropriate to such agreements, but the findings of the Tribunal in CSC as to the practice and effect of the agreements seem to be more general and to cover all agreements, whether interim or not.  There is no reason for giving the words one effect in relation to interim agreements and another in relation to “final” agreements.  This is particularly so given that in many cases a “final” agreement only lasts until the next one, and so has an interim quality about it anyway.  
33. I do not think that the Australian case relied on by Mr Hollander (Phonographic Company of Australia, above) assists him.  The point was simply not debated there, and one does not know if the industry there has the same background as exists in this jurisdiction.  
34. I therefore conclude that, thus far in the argument, Mr Howe’s case is correct and the “non-precedential” words have the effect contended for by the Societies.  The 2012 Agreement could not be deployed as a comparable in the reference to the Tribunal; much less could it be used as a starting point for the consideration of royalties.  The Tribunal was right so to find.
35. This conclusion is reinforced by the fact, adverted to by Mr Howe, that ITV’s case robs the words of all relevant effect.  ITV seeks to use the 2012 Agreement as the starting point for the royalty determination.  That is doing the exact opposite of what it has agreed it should not do - it is using the 2012 Agreement as a precedent within the meaning of the Agreement.  If it is not allowed to do at least that, then it is not apparent what value the Agreement could have thereafter.  It is not clear what lesser role it could play once the 2009 Agreement had become the starting point, which it was accepted would be the case if the 2012 Agreement was not available.  That sort of limbo status cannot have been in the minds of the parties.  It is either a precedent (or comparable), or it is not.  The parties have agreed that it is not, and that gives the words a real effect.  
36. Mr Hollander criticised the reliance in CSC on “trade practice” in the paragraph set out above.  He relied on a principle which he said required that trade practices be pleaded and strictly proved, and in that case (and in the present case) it was not.  I agree that if one were seeking to imply a term such matters ought to be pleaded properly and proved properly, but the Societies’ invocation of trade practice was not along those lines.  The trade practice relied on was part of the relevant factual matrix, which does not have to be pleaded, and in the present case evidence was given by Mr Harrower in an appropriate form (see above).  When the Tribunal in CSC referred to trade practice it was in my view not referring to a term implied by custom, and if its reference suggests that then in my view it mis-spoke.
37. Last, Mr Hollander criticised the Tribunal for what he said was an erroneous finding of burden in paragraph 62 of its Decision.  
“62. We agree that each agreement must be considered separately and that it is not impossible for a term like ‘non-precedential’ to be given different meanings in different agreements. However CSC Media provides an indication as to what that term is generally taken to mean and the side letter of 7 May 2009 is further example of a common understanding of the effect of that term. If that commonly understood meaning, when applied in the context of the 2012 Agreement, is consistent with the rest of the 2012 Agreement, a burden rests on ITV to show that it is in fact being used in a different and unusual sense. We do not believe that ITV has shown that ‘non-precedential’ means anything other than what a reasonable reader of the 2012 Agreement would initially expect it to mean: the 2012 Agreement, and in particular the royalty specified, is not to be taken as having any bearing on the determination of an appropriate royalty in any future licence.”
38. He said that the reference to burden was wrong, because there is no burden in questions of construction, which is what the question in this case is. He is, of course, right in the principle which he expresses, but properly read I do not think that the Tribunal’s decision meant that they contravened it.  The Tribunal was saying no more than that the words had a clear enough meaning which amounted to a normal meaning, and that there would have to be something special or different if that normal meaning was to be departed from.  It found that there were no factors pointing to any other meaning.  The Tribunal was saying no more than that.   
Conclusion
39. It follows, therefore, that the Tribunal did not err in reaching its Decision.  The 2012 Agreement was excluded, by agreement, from consideration as a comparable, and it should therefore not have been treated as the starting point for the Tribunal’s Decision.  Accordingly this appeal falls to be dismissed.  


