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Approved Judgment 
MR JUSTICE FIELD:  
Introduction

1. In a judgment handed down on 3 May last ([2013] EWHC 1071 (Comm)) I refused an application for a stay made by the First, Second and Fifth Defendants and ordered that those Defendants and the Third Defendant should serve their Defences within six weeks, to be followed by a CMC.  This judgment deals with a number of issues that have arisen in the ensuing CMC.  
2. I set out the background to the proceedings and described the claims made against the Defendants in some detail in my earlier judgment, and I will not repeat what I said there about those matters.
3. Since the earlier judgment was handed down, the following have occurred.  First, the Claimants have withdrawn their claim against the Fourth Defendant on confidential terms of settlement.  Second, the Claimants have been given leave to amend their Particulars of Claim to plead an additional claim alleging a concerted practice by the First and Second Defendants from 18 November 2004 in relation to the setting of the UK MIF on terms that the claim relates back to 8 October 2007 and not to the beginning of the six‑year period ending with the date the Claim Form was issued (23 May 2012). Third, an oral hearing was held in the appeal of the first and second Defendants to the CJEU on 4 July 2013, at which the Advocate General announced that he would hand down his Opinion on 27 November 2013. Fourth, the parties have agreed a List of Issues going to both liability and quantum. Fifth, the Claimants, but not the Defendants, have served a disclosure schedule.  
The orders sought by the parties  
4. The Defendants seek a stay of all further proceedings until judgment is handed down in the appeal to the CJEU.  This is the Defendant's primary application.  In the alternative, if their stay application fails, they seek an order directing that the issues of applicable law, limitation and exemplary damages be determined as preliminary issues.
5. In their skeleton argument the Claimants contended that no stay should be ordered, and instead there should be directions for the trial of the Agreed Liability Issues to take effect immediately, and with a subsequent trial of the agreed quantum issues to follow if liability be established in the first trial.
6. In support of the Defendants’ stay application, Mr Sharpe QC submitted that there was a good chance that the CJEU judgment would be handed down within six months of the Advocate General's Opinion, and thus it could be expected sometime in the Spring of 2014, which was only about six or seven months away.  He told me (and I accept) that counsel for the commission was subjected to tough questioning at the oral hearing by the Advocate General and the Judge-Rapporteur. In these circumstances, submitted Mr Sharpe, a stay was appropriate because to proceed with a liability trial would be very expensive in terms of money and management time, and all this may turn out in the Spring of 2014 to have been wasted and to no avail.  Mr Sharpe said, on the basis of information from his instructing solicitors, that disclosure for a full liability trial would involve five to six months' work by 20 to 30 fee earners that would be charged to the Defendants at the rate of about £700,000 per month.
7. In Mr Sharpe's submission, if there were not to be a stay, then a determination of his proposed preliminary issues would be a proportionate alternative.  He opined that if it transpired that the money spent on taking this course turned out to be wasted in light of the CJEU judgment, at least it would have been wasted in a contained way, dealing with liability issues that were not going to be dealt with by the CJEU. Further, the determination of the proposed preliminary issues could have a major impact on the scope of the trial of the remaining issues.  Thus, if the limitation issue were decided against the Claimants, about 17 years would be severed from the period the court would be concerned with, which would drastically reduce the scope of disclosure and witness testimony and, therefore, the length of the trial. And if the exemplary damages issue were decided in favour of the Defendants, it would be unnecessary to gather evidence from individuals involved in the setting of the EEA MIF and the UK MIF as to the Defendants' motivation in proceeding as they did, going back all the way to 1992.
8. Mr Sharpe explained that the determination of the applicable law was closely linked to the question of limitation.  UK MIF operated in the different legal jurisdictions of the UK, Ireland and the Channel Islands, each of which has its own law of limitation.  (In Scotland the period is 5 years rather than 6 years).  In respect of EEA MIF, it was arguable that Belgian law was the governing law because that was the country where the decisions setting EEA MIF had been taken.  Thus, observed Mr Sharpe, the applicable law to the different claims brought against the Defendants must first be determined, and then it should be decided whether, under each applicable law, the limitation period should be extended back to 1992. And in determining the governing law, the court would have to apply the old common law principles for the period from 1992 to 1996 and the Private International Law (Miscellaneous Provisions) Act 1995 for the period 2006 to 2009.
9. The Claimants plead that the limitation period begins in 1992, pursuant to section 32 of the Limitation Act 1980.  That section provides, so far as is relevant, that where any act relevant to the plaintiff's right of action has been deliberately concealed from him, the period of limitation shall not begin to run until the plaintiff has discovered the concealment or could, with reasonable diligence, have discovered it. I was told that Scotland has a similar provision and that a similar provision applies in Belgium. 
10. Relying on section 32(2) of the Limitation Act, the Claimants go on to plead that the Defendants deliberately committed a breach of duty in setting the EEA MIFs and the UK MIFs in circumstances in which it was unlikely to be discovered for some time, and allege that the mechanisms by which the EEA MIF and the UK MIF were set prior to June 2007, and the precise level thereof, and certain matters that had been redacted from the Commission Decision as business secrets, were concealed by the Defendants.
11. The Defendants aver that the Claimants knew or had available to them sufficient facts to plead a cause of action in relation to the EEA MIF and the UK MIF prior to the beginning of the six‑year limitation period by reason of a number of matters, including the respective complaints brought by the British Retail Consortium in 1992 to the EC Commission alleging a breach of Article 85 of the EC Treaty in relation to EEA MIF, and in 2000 to the OFT, alleging a breach of the Chapter I Prohibition in relation to UK MIF.
12. The determination of the limitation issue would therefore involve disclosure and live testimony as to the Claimants' allegations of deliberate concealment and the Defendants' allegations as to what the Claimants knew or had available to them prior to 23 May 2006.
13. Mr Sharpe submitted that the Defendants' proposed exemplary damages preliminary issue was solely concerned with an issue of law as to whether, given the way in which the Defendants had notified everything to the Commission and to the OFT, this was a case where exemplary damages could not be awarded.
14. He referred to Devenish Nutrition Limited et al v Sanofi‑Aventis SA et al [2007] EWHC 2394, where Lewison J decided on a trial of preliminary issues that given: (i) the fines that had already been imposed on the Defendants by the Commission; (ii) the dangers of double counting; and (3) the Claimants were only part of the class affected by the wrongful conduct, the court would not at trial award exemplary damages.
15. In the course of the hearing, both sides produced potential timelines for the trial of the Defendants' proposed preliminary issues and for the trial of the Claimants' proposed liability issues.  The timeline for a trial of the preliminary issues produced by the Defendants contemplates completion of disclosure, factual witness statements and expert evidence in 4 to 4 ½ months, with the trial coming on in July 2014.
16. Mr Randolph QC, for the Claimants, argued strongly against a stay.  In summary, he submitted that given that the claims go back to 1992 and given that the UK MIF claim would go ahead even if the Defendants' appeal to the CJEU were successful, the balance came down in favour of preparatory steps ‑‑ disclosure, witness statements and expert evidence ‑‑ being ordered for a trial of the Agreed Liability Issues in which disclosure in respect of the EEA MIF would not be required, since the claim in respect thereof “followed on” from the decision of the Commission.  The Claimants' timeline for such a liability trial contemplated disclosure and factual witness statements being completed by April 2014, at which point there could be consideration for a stay, pending the outcome of the CJEU appeal.
17. In the alternative, Mr Randolph submitted that the court should order standard disclosure by 14 February 2014 with inspection within the following month in relation to the Agreed Liability Issues from the date of the order back to 23 May 2006, rather than back to 1992.  Thereafter, there should be another CMC on the first available date after 14 April 2014.
18. Mr Randolph argued that the court ought not to order a trial of preliminary issues.  He submitted that such a course involved the substantial risk of further delay of the trial of the plaintiffs' claims that date back all the way to 1992, a risk which he said was increased by the possibility of both sides appealing an adverse determination of any of the proposed issues.  He went on to remind me of the warnings against ordering the trial of preliminary issues contained in Tilling v Whiteman [1980] AC 1 at page 25 (per Lord Scarman) and the approach articulated by Neuberger J in Steele v Steele [2001] CP Rep 106.  He also pointed out that the determination of none of the proposed issues would be decisive of the Claimants' claims and suggested that the limitation issue would involve substantial disclosure and expert evidence on the applicable law. 
19. I set out the legal framework applicable to applications for a stay of domestic proceedings based on the pendency of an appeal to the CJEU in paragraphs 26 to 28 and 32 of my earlier judgment.  I then proceeded to weigh the relevant considerations in favour of and against an immediate stay.  I adopt the same approach on this CMC and I have decided that there should be no immediate stay of the proceedings but instead the court should order that: (1)  The issues of applicable law and limitation should be tried as preliminary issues at a hearing fixed for the first available date after 1 July 2014, in accordance with a timetable to be fixed, but which should closely track the following: (a) standard disclosure in respect of the preliminary issues by 1 January 2014; (b) inspection by 1 February 2014; (c) expert evidence on applicable law, including meetings and statements of agreed issues by 1 January 2014; (d) factual witness statements by 1 May 2014.(2)  Following the determination of the preliminary issues, the Agreed Liability Issues shall be tried, with a trial on the quantum issues to take place subsequently if liability be established in the first trial. (3)  There should be standard disclosure in relation to the Agreed Liability Issues for the period 23 May 2006 to today's date, to be completed by 14 March 2014, with inspection to be completed by 14 April 2014. (4)  There should be a CMC 4 weeks after the judgment of the CJEU or the determination of the preliminary issues, whichever is the earlier.
20. My reasons for so ordering are these: (i) the pressing need to get on with this litigation identified in my earlier judgment remains, and the prejudice suffered by the Claimants from the delay consequent on a stay would not be readily compensated by an award of interest; (ii) whatever be the decision of the CJEU, there is a real prospect that the Claimants will continue with a claim for UK MIF for the period 1992 to the present day; (iii) the determination of the limitation issues is not dependent on the judgment of the CJEU and will not impose a disproportionately heavy disclosure burden on either side; (iv) although the determination of the limitation question will involve issues of fact and live testimony, these issues and the evidence in respect thereof are relatively self‑contained and can be conveniently tried before the trial of the other Agreed Liability Issues; (v) the determination of these preliminary issues will have a very significant effect on the scope of the liability issues trial, since if they are decided in favour of the Defendants, some 17 years will fall out of account; (vi) it is not appropriate for the Defendants' contention of law that exemplary damages cannot be awarded in this case to be tried as a preliminary issue, since in my view the claims for such damages should only be decided once the court has the whole picture of how the interchange fees were formulated and charged (vii) it makes good sense for liability to be determined before quantum, and the contrary was not argued by the parties; (viii) it is just and convenient that the parties make standard disclosure in respect of the remaining Agreed Liability Issues from May 2006 to date, since this will mitigate the effect of delay on the Claimants, and the burden of disclosure on the Defendants will be much less than it would be if the whole period from 1992 had to be covered; moreover, the process will proceed on the basis that disclosure relative to liability concerning EEA MIF will not be required; (ix) whilst it may turn out, if the Claimants' appeal to the CJEU succeeds, that some of the disclosure ordered to be undertaken in respect of the liability issues was unnecessary, it is likely that an order for costs in relation thereto will be made in favour of the Defendants which will substantially compensate them for the wasted expenditure, although it is recognised that this will not provide a complete indemnity.
21. Mr Sharpe was not against a split trial as such, but argued strongly that a trial on liability should include the determination not only of the question whether the EEA MIF and the UK MIF were set at a level that justified exemption under Article 81(3) of the EC Treaty and the corresponding provisions in the later treaty and in the Competition Act, but also the question of what level of interchange fee would have attracted exemption if the level set by the Defendants was too high. He submitted that the first question could not be answered without a decision on the second, and further argued that it made little if sense for the witnesses called to deal with the first question to have to give evidence again in a quantum trial to deal with the second question.
22. I can see some force in Mr Sharpe's submission.  The problem is that it is difficult to square with the formulation of the liability and quantum issues that have been agreed by the parties for inclusion in the List of Agreed Issues. In the result, I decline at this stage to make any direction as to whether the second question should be determined at the liability trial, but will instead leave this issue to be decided at the next CMC when the court is likely to be better placed to decide it.
23. The Claimants and the Defendants agree that all 12 claims brought against the Defendants in the Queen's Bench Division in respect of EEA MIF and UK MIF should be managed and tried together, and I so order.
24. Finally, I must say something about the disclosure of documents that were created in the course of the investigations conducted by the European Commission and the OFT and which passed between the Defendants and those bodies and vice versa.  As to these documents, I propose to write to both the European Commission and the OFT stating that, in my view, such documents should be disclosed by the Defendants, but inviting them to make representations before I so order.
