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MR JUSTICE FIELD
Mr Justice Field : 

Introduction
(i) The applications before the court

1. The First, Second, Third and Fifth Defendants (“the MasterCard Defendants”) apply for an immediate stay of these proceedings until the appeal to the Court of Justice of the European Union (“the CJEU”) of the First, Second and Third Defendants (“the Commission Defendants”) against a decision of the European Commission that they had restricted competition in breach of Article 81 (1) of the EC Treaty has been determined. 

2. The Fourth Defendant does not apply for an immediate stay but instead wishes there to be a CMC at which it will apply for an order that the issue whether the limitation period is extended under s. 32 of the Limitation Act 1980, as claimed by the Claimants, should be decided as a preliminary issue.
3. The Claimants’ position is that the MasterCard Defendants should serve their Defences and that there then should be a CMC to determine in the light of the pleadings what further steps if any ought to be taken at this juncture.
(ii) The investigations into the alleged anticompetitive effects of default interchange fees charged under the MasterCard Scheme.

4. Since at least 1992, the defendant companies have operated the well-known MasterCard credit and Maestro debit schemes (together “the MasterCard Scheme”) in the European Economic Area. The Fourth Defendant played a role in the scheme in the UK until 18 November 2004 when its delegated authority was terminated. It is now in voluntary liquidation. 
5. The MasterCard Scheme involves, on the one side, a merchant and a bank providing services to the merchant (“the acquiring bank” or “the acquirer”), and on the other side, a cardholder and a bank providing services to the cardholder (“the issuing bank” or “the issuer”). The MasterCard Defendants do not operate the issuing and acquiring functions of the MasterCard Scheme but instead they license the use of MasterCard trademarks to financial institutions worldwide for use in accordance with the MasterCard Scheme’s rules, standards and procedures. The licensees are acquiring banks or issuing banks or both. There are thousands of MasterCard licensees worldwide. 
6. The Scheme Rules impose an obligation upon acquiring banks (and through them upon merchants which wish to accept MasterCard cards) to accept all MasterCard branded cards, regardless of the identity of the issuing bank. This is referred to as the “honour all cards” rule. 

7. Default rules governing the terms of business between acquirers and issuers are necessary since, by reason of the “honour all cards” rule, a merchant must accept all types of MasterCard issued by any issuer and so acquirers have to deal with all issuers (and vice versa) and it is simply not feasible for all the many thousands of  acquirers to enter into individual bilateral agreements with all the many thousands of issuers.There are therefore pre-established terms of dealing between licensees which apply in the event that licensees have not or cannot agree terms bilaterally. As might be expected, in practice the great majority of transactions are conducted under the default terms of dealing. 
8.  MasterCard’s default rules make provision for the payment of an “interchange fee” by acquiring banks to issuing banks which is charged to the merchant by way of the Merchant Service Charge (“MSC”). The MasterCard Defendants say that the function of the interchange fee is to compensate the issuers whose costs of discharging their obligations are greater than the cost of the acquirers’ obligations. The issuers’ costs are higher than the acquirers’ costs because, inter alia: (i) the merchant is paid where the sale by the merchant is the result of fraud, yet the Cardholder is not debited; and (ii) the issuer faces a risk of the Cardholder defaulting. 
9. In 1992, the European Commission initiated an investigation into the cross-border interchange fees charged under the MasterCard Scheme. The investigation was prompted by a complaint from the British Retail Consortium received on 30 March 1992 which was followed by voluntary notifications of the interchange rules by MasterCard in 1992 and 1994 to the European Commission under Regulation 17/62.  
10. On 25 May 2006, whilst the investigation was underway, the First Defendant, MasterCard Incorporated, was listed on the New York Stock Exchange following an IPO. Prior to this, MasterCard Incorporated had been owned by a consortium of banks. Following the IPO it was publicly owned by its shareholders.

11.  The European Commission completed its investigation in December 2007 with the issuance of its Decision dated 19 December 2007 (“the Decision”). This was addressed only to the Commission Defendants. The Decision concluded that:

i) The Commission Defendants were an “association of undertakings” and consequently their decisions were capable of falling within Article 81 of the EC Treaty both before the MasterCard Incorporated IPO and afterwards.
ii) The MasterCard Scheme could operate without a default interchange fee. 

iii) The cross-border default interchange fees restricted competition between acquiring banks by inflating the base on which acquiring banks set charges to merchants thereby setting a floor under the MSCs that acquiring banks charge to merchants. The cross-border interchange fees were a restriction of competition by object because by their very nature they had the potential for restricting competition. Arguments that purported to show that the interchange fees had pro-competitive aims and effects were relevant only under Article 81(3) and not Article 81(1).
iv) Consequently, the Commission Defendants were in breach of Article 81(1) of the EC Treaty by reason of the cross-border default interchange fees in place between 1992 and December 2007.

v) The Commission Defendants had failed to produce satisfactory evidence that those levels of cross-border default interchange fees met the conditions for exemption under Article 81(3) of the EC Treaty. 

12. The Decision required MasterCard to repeal its existing cross-border default interchange fees within six months of the Decision. The Decision also stated that MasterCard was entitled to set new cross-border default interchange fees at a level which met the conditions for exemption under Article 81(3). 

13. The Commission Defendants unsuccessfully appealed the Decision to the General Court in 2008. The two principal grounds of appeal were that the Commission was wrong to conclude that MasterCard Incorporated was part of an association of undertakings after the IPO in 2006 and that the Commission was wrong to hold that the cross-border interchange fees were a restriction of competition by object. The Commission Defendants appealed the decision of the General Court to the CJEU on 4 August 2012. An oral hearing has been requested but the CJEU has not granted that request and may not do so. The MasterCard Defendants’ best estimate is that an oral hearing is likely to take place in 2014 if the Court decides that one is required and that the Court will give judgement on the appeal in the course of 2014. Mr Green QC for the Fourth Defendant thought judgement would be given in the course of this year.
14. Following the Decision the companies operating the MasterCard Scheme (“MasterCard”) reduced the cross-border interchange fees to zero. Further to discussions with the Commission, in April 2009 MasterCard then increased the cross-border interchange fees to a positive, but lower level than those considered in the Decision and the European Commissioner for Competition indicated that the Commission would not be pursuing MasterCard since he was satisfied that the new levels of cross-border default interchange fees would improve the efficiency and transparency of the MasterCard Scheme and would provide a fair share of the benefits to consumers and retailers – as required under Article 81(3). 

15. Following the coming into force on 1 March 2000 of the Competition Act 1998 (“the 1998 Act”) the British Retail Consortium made a complaint to the OFT on 1 September 2000 alleging that interchange fees charged in the UK under the MasterCard Scheme breached the Prohibition in Chapter I of the 1998 Act against agreements between undertakings or associations of undertakings or concerted practices which have as their object or effect the prevention, distortion or restriction of competition within the UK. There followed an investigation by the OFT into UK interchange fees which resulted in a decision on 6 September 2005 holding that the arrangements for the setting by the Fourth Defendant of the MasterCard default credit card interchange fees in the period up to 18 November 2004 were contrary to the Chapter I Prohibition. However, that decision was set aside on appeal. 

16. Since then, the OFT has investigated the arrangements in place for the setting of the UK default interchange fees since 18 November 2004 and in January 2010 the OFT announced that it had decided that it would not progress its investigation into current UK default interchange fees prior to the General Court judgment on the appeal against the Commission’s Decision. In January 2013, the OFT announced that it would take the same position in relation to the appeal to the CJEU.

(2) The claims brought against the Defendants alleging that: (i) intra-EEA interchange fees infringed Article 101 of the Treaty on the Functioning of the European Union (“the TFEU) and Article 53 of the EEA Agreement; and (ii) intra-UK interchange fees infringed Article 101 and Article 53 and/or the Prohibition in Chapter I of the 1998 Act and/or under the Restrictive Trade Practices Act 1976 (“the 1976 Act”). 
17. On 23 May 2012, WM Morrison Supermarkets plc began a claim against all five Defendants alleging that: (i) intra-EEA interchange fees infringed Article 101 of the TFEU and Article 53 of the EEA Agreement; and (ii) intra-UK interchange fees infringed Article 101 and Article 53 and/or the Prohibition in Chapter I of the 1998 Act and/or under the 1976 Act. The relief sought is: (i) a declaration that the relevant interchange arrangements are and have been since May 1992 void and unenforceable as being contrary to the relevant competition rules for the EU, the EEA and, since 1 March 2000, the UK; and (ii) compensatory damages and/or exemplary damages.
18. Identical claims against all five of the Defendants have subsequently been brought in eleven separate sets of proceedings by numerous other major high street retailers. All of the Claimants bringing these claims are represented by the same solicitors and the same Counsel. 
19. The claim in respect of the intra-EEA interchange fees is based four square on the Decision of the Commission and is accordingly a “follow-on” action. Article 16.1 of Regulation 1/2003/EC provides: “When national courts rule on agreements, decisions or practices under Article 81 or Article 82 of the Treaty which are already the subject of a Commission decision, they cannot take decisions running counter to the decision adopted by the Commission.” 
20. The claim in respect of the intra-UK interchange fees is a “read-across” claim. To succeed on the intra-UK claim based on the 1998 Act, the Claimants will have show that the alleged effect on competition was appreciable within the UK and affected trade within the UK. 
21. The alternative claim under the 1976 Act is based on s. 13 of Schedule 13 of the 1998 Act and pleads that the Defendants breached s. 35(1) (b) of the 1976 Act by giving effect to an unregistered registrable agreement.
22. The compensatory damages claimed are the difference between the MSC charged to the Claimants and the amount that would have been charged had there been no infringement of the relevant competition rules. The amounts claimed are very large. 

23. The claim for exemplary damages is advanced on the basis that the Defendants infringed the relevant competition rules either intentionally or sufficiently recklessly so as to trigger a right to exemplary damages. 
24. The Claimants plead that the infringements of the relevant competition rules in respect of both the intra-EEA and the intra-UK interchange fees have operated since 22 May 1992 and have continued after 19 December 2007 (the date of the Decision) and are continuing. It is contended that by operation of s. 32 of the Limitation Act 1980 (“the 1980 Act”), the claims date back to 22 May 1992 on the basis that the alleged infringements were deliberate and were unlikely to be discovered until the publication of the non-confidential version of the Decision on 22 February 2008. 
25. The Fourth Defendant maintains that it set the allegedly offending interchange fee within the UK only in the two years between 2002 and 2004. As recorded above, the claim was first brought on 23 May 2012, which was outside the 6 year limitation period that would apply to the claim, unless the limitation period is extended under s. 32 of the Limitation Act 1980.
The legal framework

26. It is common ground that, consistently with the decision of the ECJ in Masterfoods v HB Ice Cream Ltd [2000] ECR I – 11369, the determination of the Claimants’ claims must not be undertaken before the decision of the CJEU on the appeal of the Commission Defendants. It is also common ground that this court has jurisdiction to order that the action should proceed some way towards trial before it is stayed pending the decision of the CJEU. 
27. In National Grid Electricity Transmission plc v ABB Limited and others [2009] EWHC 1326, where the court was asked to stay a follow-on claim pending an application to annul the Commission’s Decision, the Chancellor (Sir Andrew Morritt) said:
32. This court has a general discretion to be exercised in the light of all the relevant circumstances having regard to the object to be attained, namely the avoidance of any decision running counter to that of the Commission or the community courts. In exercising its discretion it is to have regard to the overriding objective to deal with the follow on action justly. That includes 

"...so far as is practicable –

(a) ensuring that the parties are on an equal footing;

(b) saving expense;

(c) dealing with the case in ways which are proportionate –

(i) to the amount of money involved;

(ii) to the importance of the case;

(iii) to the complexity of the issues; and

(iv) to the financial position of each party;

(d) ensuring that it is dealt with expeditiously and fairly; and

(e) allotting to it an appropriate share of the court's resources, while taking into account the need to allot resources to other cases."

28. In deciding whether a stay should take effect immediately or at some later point before trial, the Chancellor proceeded to undertake a comparison of the position of the parties if a stay were granted with immediate effect, and if it were not, depending on whether the defendants’ appeal to the Court of Justice seeking annulment of the Commission’s decision was or was not successful in whole or in part. The defendants submitted that if the action were permitted to continue and then the Commission’s decision were annulled, they would be the victims of wasted time and costs. The Claimants argued that even if the annulment application were successful, the action would likely proceed and the defendants could be adequately compensated in costs; and if the Commission’s decision was not annulled, the Claimants would have lost valuable preparation time for the trial. The Chancellor observed that an order in respect of wasted costs is a palliative, not a complete cure and therefore there was a risk that if the decision were annulled the defendants would suffer some prejudice; on the other hand, the severity of the risk was lessened by the possibility that the decision may not be completely annulled as against some of the defendants and it was ameliorated by the availability of some compensation by an award of costs. On the other hand, if there were an immediate stay, the Claimants would suffer prejudice from the delay thereby caused for which it could not be compensated. Weighing these considerations, the Chancellor thought that the proper balance required him to allow the action to proceed at least to the close of proceedings.   
The parties’ submissions
29. The Fourth Defendant’s position was essentially the same as that adopted by the Claimants in that what was sought was a direction that there should be a CMC. At that CMC the Fourth Defendant intends to ask for an order that the Claimants’ contention that the limitation period is extended under s. 32 of the Limitation Act be tried as a preliminary issue; and in the interim the Fourth Defendant would answer the Claimants’ outstanding Request for Information.  Mr Green QC for the Fourth Defendant submitted that whatever the outcome of the appeal to the CJEU, the claim against the Fourth Defendant would proceed: the Fourth Defendant was not an addressee of the Decision and had played no part in the Commission proceedings.
30. Mr Sharpe QC for the MasterCard Defendants submitted that there was a very close relationship between the follow-on claim – that relating to the intra-EEA interchange fees – and the read-across claim (the intra-UK interchange fees claim), such that the annulment of the Decision would for all practical purposes spell the end of both claims and the claim under the 1976 Act. In this connection Mr Sharpe referred to Section 60 (2) of the Competition Act 1998 under which the court has to ensure that there is no inconsistency between the principles it applies and its decision with the principles laid down by the EC Treaty and the European Court, and any decision of that Court. The situation was therefore different, submitted Mr Sharpe, from that in National Grid and there should be an immediate stay to avoid the real risk that the very considerable time and expense that would have to be devoted to pleading the MasterCard Defendants’ Defence and preparing for a CMC would be wasted if the appeal to the CJEU succeeded. Further, pending the appeal, it was inappropriate for there to be a CMC since there were no steps that ought to be ordered to be taken at that hearing, including the massively burdensome process of disclosure. As for the Fourth Defendant’s objective of obtaining an order for the limitation issue to be tried as a preliminary question, no such order should be made pending the appeal because that issue ought to be tried at the same time as the determination of the limitation issue confronting the MasterCard Defendants, and the whole proceeding will have been a waste of much time and cost if the Decision is annulled. Further, if there were no immediate stay, the MasterCard Defendants would get dragged into the dispute between the Claimants and the Fourth Defendant as to whether it ceased to be involved in the setting of interchange fees after 18 November 2004 because of the great many documents it will be said the MasterCard defendants should disclose on this issue. 
31. Mr Randolph QC for the Claimants was adamant that the claim against all the defendants jointly and severally in respect of the interchange fees set within the UK would continue regardless of the outcome of the appeal to the CJEU.  He submitted that the case was therefore on all fours with the National Grid decision and accordingly there was no tenable case for an immediate stay where all that was being proposed was a set of modest steps down the road towards trial. A good deal of time had elapsed since the alleged infringements of the relevant competition rules and there is a need to progress the claim so that it can be determined as soon as is fairly and reasonably practicable after the CJEU appeal has been decided.  
Discussion

32. I respectfully agree with the Chancellor in National Grid that in deciding whether to grant a stay pending an appeal to an EU Court the court has a general discretion to be exercised in the light of all the relevant circumstances having regard to the object of avoiding any decision running counter to that of the Commission or EU Courts and having regard to the CPR’s overriding objective to deal with the claim justly. 
33. In my judgement, on weighing the relevant considerations the balance is against the imposition of an immediate stay and in favour of the action continuing down to a CMC when further decisions can be taken (or not) as to the future progress of the proceedings. My reasons are as follows: (i) in the overall scheme of this litigation, the expense to which the MasterCard Defendants will be put in terms of time and money in pleading Defences and preparing for a CMC is relatively modest; (ii) the anti-competitive behaviour complained of began as long ago as 1992 and there is a pressing need to get on with this litigation; (iii) even if the appeal to the CJEU results in the annulment of the Decision, there is an appreciable chance that the intra-UK claim would continue so that the risk that the MasterCard Defendants might be incur wasted costs and expend wasted time for which they are not fully compensated is not compellingly high; (iv) on the other hand, if there be an immediate stay and the appeal to the CJEU be dismissed, the Claimants would for a certainty suffer the prejudice of a considerable delay in having their claims determined for which they may well not be fully compensated by an award of interest.
Conclusion

34. I accordingly dismiss the applications brought by the MasterCard Defendants for an immediate stay of the claims brought by WM Morrison Supermarkets plc and the other high street retailers, and direct instead that within six weeks the MasterCard Defendants should serve their Defences and thereafter there should be a CMC at which the future progress of these proceedings should be considered by the court. 

