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Chapter 8

The Interpretation of Arbitration Agreements:
The Value of Legal History

Ali Al-Karim and Josephine Gillingwater”

It would change and go on changing.
Jean Rhys, Wide Sargasso Sea, 1966

INTRODUCTION

For centuries, lawyers across the globe have had to confront two
perennial issues: change and ambiguous drafting. Social, political, and other
changes often present difficulties for legal analysis. In commercial litigation
and arbitration, the passage of time can result in changes to commercial
practices which courts and tribunals must be sensitive to and in other cases
the passage of time will lead to changes to the procedures by which they
determine disputes. In public international law, too, the birth, life, and death
of various States presents difficult questions of law, such as whether a treaty
continues to apply to a successor State.!

Most importantly for this paper, our definitions and understanding of
certain concepts are routinely the subject of change; our understanding of
what it means for a dispute to be resolved by third parties who are neutral
and independent has changed and continues to change with the important
ongoing work on diversity in arbitral appointments. By the same token, the
mechanisms for enforcing an arbitral award have also evolved over the years
and have consequently redefined our idea of enforceability; lawyers of the
nineteenth century could not have predicted that domestic courts would
routinely come to apply the New York Convention to enforce arbitral awards.

Similarly, courts or tribunals have always done their best to work out
the intention of the parties despite ambiguous drafting. That ambiguity may
arise because of poor linguistic drafting. On other occasions, the ambiguity
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! For example, in Gold Pool |V Limited v. Kazakhstan [2021] EWHC 3422 (Comm) the English
High Court considered whether a treaty signed between Canada and the USSR was in
force between Canada and Kazakhstan as the successor to the USSR. The court held that
there was an implied agreement between Canada and Kazakhstan that the treaty applied
between them.
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lies not in the authors’ drafting, but rather because of significant changes to
the legal order and commercial practices which make it difficult for the
modern reader to understand immediately what the parties intended; in
such cases, those with the responsibility of interpreting the contract or treaty
will invariably be assisted by a proper understanding of legal history and
the context in which the document was signed.

Interpreting an agreement without a secure understanding of the
factual, legal, and social context is likely to result in errors of analysis.
Such was the case in the decision of the Paris Cour d’Appel in Kiram v.
Malaysia (Kiram).2 The central thesis of this paper is that the Cour
d’Appel’s judgment was incorrectly decided because of its failure to
grapple with the history of dispute resolution in the nineteenth century
and the influence of colonialism on party choice in arbitral appointments.
To put it another way, in considering the pre-text, the Cour d’ Appel failed
to embark on a proper exercise of legal history. Had it done so, it would
have been able to readily identify the intention of the parties and to
enforce the arbitration agreement.

The Cour d’Appel was tasked with the question of whether it was
possible to enforce an arbitration agreement from 1878 that designated an
arbitrator, Her Majesty’s Consul General in Brunei, whose office no longer
exists. The arbitration agreement provided:

If there should arise any future dispute owing to altercations or
disagreements between ourselves and our heirs and successors, and Mr
Gustavus Baron de Overbeck or his company, then we, for both parties,
will submit the matter to consideration and views of Her Majesty’s
Consul General in Brunei.3

Although this may sound like a unique challenge, the question of how
to remedy an arbitration clause with a defect is frequently encountered in
international arbitration. A pro-arbitration trend has emerged in the
practice of domestic courts which endeavors to uphold the parties” intention
to arbitrate. French courts, in particular, sport a lineage of pro-arbitration
decisions which show the willingness of the courts to strive officiously to
uphold arbitration agreements. Departing from this pro-arbitration
tradition, the Cour d"Appel held that the arbitration agreement was null and
void. Consequently, the Cour d’Appel decided that the arbitral tribunal
lacked jurisdiction.

This paper proceeds as follows. Part I recounts the procedural timeline
of the case, outlining the decisions on jurisdiction by the arbitral tribunal
and the Cour d"Appel.

2 Cour d’Appel de Paris, no 54/2023, 6 June 2023.
3 This is the English translation of the arbitration agreement. The 1878 Agreement was
originally written in Jawi.
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Part II illustrates how domestic courts across various jurisdictions
have treated defective arbitration agreements, termed pathological clauses.
The decisional practice shows that courts are capable of, and often do,
rescue ambiguous arbitration clauses which nominate an arbitrator or
arbitral institution that is non-existent or no longer available. Notably,
courts will substitute an arbitral institution or arbitrator if the parties’
dominant intention was to arbitrate, rather than to nominate a particular
arbitrator or arbitral institution. The practice of domestic courts allows us to
deduce a structured, transnational analysis to the enforceability of
pathological clauses: (1) was there a dominant intention to arbitrate
generally or did the parties intend to appoint a particular
arbitrator/institution; (2) if the parties’ intention was merely to arbitrate,
domestic courts will do their best to save the agreement from a finding of
pathology. How domestic courts do that may vary, but the case law shows
that once a dominant intention to arbitrate is established, domestic courts
are given a license to adopt all the interpretive tools and case management
techniques at their disposal to uphold the arbitration agreement.

Part IIT applies the dominant intention test in light of a more detailed
exposition of the relevant legal history of dispute resolution during
colonialism in the nineteenth century. As will become clear, the Cour d’ Appel
in Kiram erred in its application of the dominant intention test. On a proper
application of the dominant intention test, it is clear the parties’ overriding
intention was to arbitrate. It is only possible to understand the dominant
intention of the parties in light of a more rigorous and wider historical inquiry
than that which was performed by the Cour d’Appel. That historical inquiry
reveals that the intention of the parties was to appoint a third party who,
owing to the pernicious features of colonialism, they perceived to be neutral,
independent, and vested with the legal or practical authority to render a de
facto enforceable award. How different 1878 was to the modern practice of
international arbitration today: out with the New York Convention, and in
with so-called “gentleman’s agreements.” In the absence of formal
mechanisms to enforce arbitral awards, parties would refer disputes to high-
ranking officials whose office and status would resolve disputes by returning
verdicts that were de facto binding and enforceable.

Viewed in its proper legal-historical context, the Cour d’Appel’s error
is clear; the parties” intention was not to repose trust and confidence in the
Consul General in Brunei per se, but rather trust and confidence in what that
office represented at the time. To the modern reader, it is galling to think
that the office of colonial officials could be seen to promise and represent
the independence, neutrality, and clout that the parties were in search of.
But one must go into the historical archives with their eyes wide open, ready
to be surprised and expecting to be appalled. Setting aside that
disappointment, as one must when they embark upon the exercise of
contractual interpretation, the dominant intention of the parties was to
arbitrate and remove proceedings from the national plane.
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Considering that finding, the next question is whether it is possible to
cure the pathology in the agreement. It is argued that it is possible to do so,
given that the historical analysis allows us to infer the criteria which
motivated the parties’ intention. Neutral, independent arbitrators whose
awards are binding and enforceable are defining features of the modern
practice of international arbitration. The arbitrator is therefore easily
replaceable, given that impartiality and independence are the basic
expectations of all arbitrators today. Although the concepts of neutrality,
independence, and enforceability are realized through a completely
different legal and institutional architecture today, appointing a
replacement arbitral tribunal would have been consistent with the intention
of the parties. It was perfectly possible to avoid declaring the clause so
pathological as to be unenforceable.

The Cour d’Appel’s decision was motivated by understandable and
grave concerns and controversy. In principle, it was possible to appoint and
constitute a neutral, independent arbitral tribunal, which was the original
intention of the parties. It was possible to appoint an arbitral tribunal with
the eminence and experience to handle with sensitivity the nuanced issues
of international law which animate this case. However, by the time the
proceedings got to the appellate court in Paris, there had been too many
turbulent twists and turns to make it possible for the Cour d’Appel to
embark upon a pure exercise of contractual interpretation. To borrow a
French term, the ruling on jurisdiction was a fait accompli by the time it got
to the Court: it was hamstrung by the unfortunate procedural history, a tale
which ultimately dampened the French court’s pro-arbitration spirits. The
Cour d’Appel decided jurisdiction in the way it did to dodge the political
sensitivity of the dispute. On a proper construction, the arbitration
agreement is valid and enforceable, particularly in arbitration-friendly
jurisdictions like France. But the Cour d’ Appel had to entertain and confront
far more than a pure question of construction.

I. BACKGROUND TO THE DISPUTE
A. The 1878 Agreement

The arbitration arises from an agreement signed in 1878 between Sulu
Sultan Mohammed Jamalul Alam, also known as the Sultan of Sulu, and
two Europeans, Alfred Dent and Baron Gustavus de Overbeck (the “1878
Agreement”). The 1878 Agreement was a colonial-era land deal for the
territory historically known as North Borneo. The 1878 Agreement assigned
rights to the European merchants to exploit the territory. In return, Alfred
Dent and Baron Gustavus de Overbeck agreed to pay the Sultan of Sulu and
his heirs an annual sum of “five thousand dollars,” which has since been
interpreted as 5,000 Malaysian Ringgit.
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